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3rOJIA Y KPUMIHAJBHUX IMTPABOIIOPYIIEHHAX MPOTU CTATEBOI CBOBO/IA TA CTATEBOI
HEJOTOPKAHOCTI OCOBA

Hocniooiceno 3nayventss ma 3vicm 3200U y KPUMIHAIbHUX HPAGONOPYUIEHHSIX NPONU CIAmegol c600600U ma cmamegoi HeOOMOPKAHHOCHIL
ocobu, ski nepedbaueni Pozoinom 1V Kpuminanvnozo Kooexcy (KK) Vkpainu. Y cmammi ecmanogieno, wo 8i0cymuicmes 3200u €
KOHCMPYKMUBHOIO O3HAKOIO 3I8ANIMYEAHHS, CEKCYAIbHO20 HACWILCMEA MA NPUMYULY8AHHS. 00 6CHIyny 8 cmamesuti 36 5130K. Busnaueno
WASAXU BUPTULEHHS. NPOOIeM, WO SUHUKAIOMb Y KEANipikayii cumyayiil, 8 AKUX 0cod6a NOMUIKO80 86AiCaA€E, o 32004 OY1a HAOAHA, A
TAKOJIC, KON 32004 He OYIa Ha0aHa 56HO. Pexomendosano ymounumu 3micm «000posinbHoi 3200u» ekazaewiu y npumimyi 0o cm. 152 KK,
5KE Oli He MOJICYymb 6KA3Y8AMU HA 006POBLIbHICMYb 3200U. Bemanosieno, wo 3200a € po3medicysanbolo 03HAKOI0 CKIA0Y KPUMIHAILHOZO

npasonopyuiensi, nepedbayenozo cm.cm. 152, 153 ma 155 KK.

Kntouoei cnosa: 3200a, 000posinbra 32004, 318AINY8AHHS, CEKCYATbHE HACUTLCTNGO, NPUMYULYBAHHS 00 6CHIYIY ) CIAMesUll 38'930K

BCTYII

BopoTs0a 3 cekcyaabHIM HACHIIBCTBOM BCE IIIE 3aJTH-
IIA€THCS OIHIEI0 3 HAHBaXJIMBIIINX MPOOJIeM, IO BHHH-
KaloThb Y IOCIiDKEHHI KpUMiHANBHOTO TpaBa. Crix 3a3-
HaunTH, o CtaMOyIbCchKka KOHBEHIIS i3 3amo0iraHHs Ta
MPOTUAIT HACUIIBCTBY HaJ| )KIHKAMH Ta JIOMAlIHbOMY Ha-
CHJIbCTBY JI0CI He paTudikoBaHa YKpalHOIO, 10 CIIPUSLIO O
MTOKPAIIEHHIO SIKOCTI KPUMiHAILHOTO 3aKOHOJABCTBA 3 KPH-
MIHAJIBHUX [PABOMOPYIICHb IPOTH CEKCYaIbHOT CBOOOIU
Ta CEKCyaJbHOI HEIOTOPKAHHOCTI 0COOM, 30KpeMa Bpaxy-
BaHHSI 3o/ y HUX. [IuTaHHs 3rofu y KpUMIHAJIBHUX Hpa-
BOIIOPYIICHHSX MPOTH CTATEBOI CBOOOIM Ta CTATEBOI HE-
JOTOpKaHHOCTI ocodu pociikyBanocst O.0. ynopoBum
[2; 5], M.I. XaBpontokom [2], K.I1. 3anoeto [5], JLIT. Bpuu [8].

META crarTi — BCTaHOBIICHHS 3HAYCHHA Ta 3MICTY
3roJI Y KPUMIHAIBHIUX IPABOMOPYIICHHAX MPOTH CTaTe-
BOI CBOOOAM Ta CTaTeBOI HEOOTOPKAHOCTI, a TAKOX BH-
SBUTH OKpeMi MpoOJIeMH KPUMiHAJIBHO-IIPABOBOTO PETy-
JIIOBAaHHS I[HOTO MUTAHHSA Ta 3alPONOHYBATH HUIAXH iX
BUPIIICHHS.

METOJ! JTOCJLIKEHHS

CrpyKTypHO-(pyHKITIOHATEHHI METO JO3BOJIMB OXapaK-
TEepU3yBaTH HAasBHICTh 200 BIJCYTHICTh 3roJH OCOOH SIK
KOHCTHTYTHBHOI O3HAaKH CKJIAJiB KPUMIHAIBHHUX IPaBO-
HOpYyILeHb. AHaJi3 3aKOHOAABYMX KOHCTPYKLIH cTarei
3IIICHIOBaBCS 3 BHUKOPHCTaHHSIM HOPMaTHBHO-FOPHIINY-
HOTO MeToj1y, a (popMaJIbHO-JIOTIYHUI METOJ/ I03BOJIHB
BUSIBUTH NPOTAIMHN y KPUMIHAJIBHOMY 3aKOHOJABCTBI
VYKpaiHu, HelONMKN 3aKOHOJAaBUOi TEXHIKM Ta BUPOOHUTH
BIZIOBiTHI peKOMeHaIlil 3 IX yCyHeHHs. Y poOoTi BHKO-
PUCTOBYBaNMICS TakKi JIOTiYHI TNPHAOMH, SK aHami3 i
CHHTE3, BU3HAYCHHS 1 y3aralbHEeHHSI.

PE3YJIbTATHU

BincyTHicTh DOOpPOBINMBEHOI 3roM € BH3HAYAIEHOIO
03HAKOI0 TAKMX KPUMIHAJIBHUX MPABONOPYIICHb MPOTH
CTaTeBoi CBOOOIH, SIK:

—areanrtyBanssi (ct. 152 Kpuminaisraoro Kogexcy (KK));

— cexcyanbHe HacuibeTBO (cT. 153 KK);

— IPUMYIITYBaHHsI JI0 BCTYITy Y cTaTeBuii 385130k (cT. 154 KK).

© T.I. BABI'OPOIHA, 2021

BimnosigHa o3Haka Oyna iMIUIeMEHTOBaHa 3aKOHOM
Vkpainn «IIpo BHeceHHs 3MiH a0 KpuminaapHOro Ta
KpuMiHabHOTO MHpOLIECYAIbHOTO KOJEKCIB YKpaiHu 3
MeTor0 peanizarii nonoxens Konsewiil Paxu €Bponu mpo
3aro0iraHHsl HACWJILCTBY CTOCOBHO XKIHOK 1 IOMalllHbOMY
HACHJIBLCTBY Ta OOPOTHOY 3 IUMU SIBHIIIAMI», SKHM TaKOK
HAIAEThCS BU3HAYCHHS «100poBiIbHOI 3roam» [1]. Tak,
BianoBigHO g0 mpumitku mo cr. 152 KK 3roga Bpaka-
€TbCs TOOPOBUIBHOIO, SKIIO BOHA € PE3yJIbTaTOM Billb-
HOTO BOJICBUSBIICHHS OCOOW, 3 YpaxyBaHHSIM CYITyTHiX
obcrasuH. 3 mpuBoxy 1poro BuzHaueHHs O.0. lymopos
BiIMiUa€ «OI[IHHUH XapaKTep «CYIyTHIX 00CTaBUHY, 3Ta-
JAHUX y TIPUMITII», & TAKOXK 3BEPTAE YBary, M0 «IIPUMITKA
HE MICTHTh OOMEXYBaJILHOTO 3aCTEPEIKEHHS MPO Te, IO
3aKpilUieHe B Hiil po3yMiHHsI JOOPOBLIBLHOT 3rO/IU € TIPHA-
HSATHHUM TIpu 3acTocyBaHHi jume cT. 152 KK» [2, c. 120].

3 orJIsIy Ha BiCYTHICTh CIICIU(IYHUX BUMOT JI0 3TOIU
Ha Jii CEKCYaJbHOTO XapaKTepy, BUHUKAE IHTAHHI, SIK
OIIIHIOKOTEHCS CUTYAIIi, B SIKUX 0c00a MMOMIJIKOBO BBaXKae,
[0 HasBHA 3roja Ha BiAmoOBimHI mii. Sk BigMi4aroThb
0.0. dynopor ta M.I. XaBpoHIOK, BiTMOBa Ha CIIOBaX,
HaBITh NIeBHA (Pi3MYHA TIPOTHIISA HE 3aBXXIU CBIAYATH PO
nilicHe HebaXaHHS 0COOM BCTYIHTH 3 IHIIOK 0CO00I0 Y
CTaTeBi 3HOCHHH, IO 32 TAKMX OOCTaBMH MOXKE BKa3yBaTh
Ha BUOAuwnMBY (CyMIIiHHY) (DaKTHUHY TOMHJIKY Y JHisiX
0co0u Ta, BINOBITHO, BIICYTHICTh CKIIATY «3IBAITYBaHHSDY
[2,c. 122-123].

TakoX HEOJMHO3HAYHUMH I KPUMiHATBHO-TTPABOBOL
OIIIHKH € CUTYaIlii, KOJU 0C000I0, 3 OTHOTO OOKY, HE Ja-
€ThCS SIBHOT 3rO/IM, @ 3 1HIIOTO — HE YHHHUTHCS CIPOTHUB.
Ha nmymky nomepenHix aBTOpiB, IPO BIACYTHICTH 3r0JIu
MOXe€ CBIIYMTH O€3BHXIiJHICTH CHTYyalii (OTOYEHHS TO-
TEPILIO0 TPYTIO0 0ci0, Oe3oIHe Miclie, TeMHa Topa Jo0u,
TpHBajie 0OMEXKEHHs y lepecyBaHHi To1mo) [2, c. 124].

BIOCKOHAUTH Ta YTOYHHTH BU3HAYCHHS «I00pO-
BUTBHOI 3rogm» y mpumitii cT. 152 KK Ykpainm mix wac
po3rany 3akoHonpoekTy Ne 4952 mporoHyBaia HapOIHUMA
nenytat B.1O. ITtamnuk. BinnoBiaHo 1o NOpiBHSUIBLHOT Ta0-
T 3aKOHOTPOEKTY BU3HAUCHHS TOOPOBIIBHOT 3rOH Ta
cepa i 3aCTOCYBaHHS BH3HAYAIACH Y 1. 2 IPUMITKH TaK:
«2. Jlns e 1iel cTati Ta iHIMX crateit nporo Komekcy
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3rofia 0COOM BBaXKAETHCA HOOPOBLIFHOIO, SIKIIIO BOHA € pe-
3yJITATOM BUIBHOTO BOJICBUSIBIICHHSI OCOOH, 3 ypaxyBaH-
HSAM CYNyTHIX 00CTaBHH. 3rofa 0coOM HE MOXE BBa)a-
THUCH TOOPOBLIBHOIO, SIKIIO BOHA Oylia BHUCIIOBIEHA, 30K-
pema, I BIUIMBOM (Di3UYHOIO HACHIIBCTBA, ITOIPO3H HOTO
3aCTOCYBAaHHs, IMMOTPO3XU 3HHUIICHHAM YU MOMIKOIKCHHAM
MaiiHa IMOTEpIIOro Yu TPEThOi 0COOH, MOrpo3u odMe-
JKSHHSM TIpaB ab0 CBOOOJ MOTEPIIJIOr0 Y TPETHOI 0COOH,
oOMaHy, BUKOPUCTaHHS IIOJI0 0COOM ii MaTepiaibHOI YU
Ciry’kO0BO1 3aleXHOCTI, 0e3MOpagHOr0 YHM YpPasIHBOTO
ctany» [3].

VY ct. 70 Ipasun Ta [Ipouexyp MixkHApOZHOTO KpHU-
MIHAJIBHOTO CYy BH3HAYAIOTHCS OCHOBHI MPUHIUIK J0-
Ka3iB y CIpaBax Mpo CeKCyallbHe HACHIIBCTBO:

a) HE MOX€ BBAYKATHCS 3rOH0I0 OyAb-SKi CIIOBA YH I10-
BE/IiHKA YKEPTBH, KOJM CHJIA, TIOTPO3a CHIIO, PHUMYC abo
BUKOPHCTAHHSI IPUMYCOBOTO CTAHOBHIIA MiJIPUBAIOTH 31aT-
HICTh XEPTBH JaBaTH JOOPOBUIBHY Ta CIPABXKHIO 3TO.Y;

0) He MOXKe BB)KATUCS 3r0/I0K0 Oy/b-sKi CIIOBa YU MO-
BeJIIHKA YKEPTBH, KOJIM JKEPTBA HE 3/1aTHA JIATH CIPABXKHIO
3rofy;

B) HE MOKE BBaXKATHCS 3T0JIO0 MOBYAHHS 200 BiJCYT-
HICTh CIIPOTHBY MXEPTBU Iepern0adyBaHOMY CEKCyalb-
HOMY HACHJILCTBY;

T) IOBipa, XapakTep ab0 CXWIBHICTH J0O CEKCYalnbHOI
JOCTYITHOCT] JKePTBH UM CBifIKa HE MOXYTh OyTH BCTa-
HOBJICH]I Ha TMIJICTaBl CEKCYallbHOTO XapaKTepy MOomepea-
HBOT 200 MOAAIBINOT TOBEIIHKH JKEPTBU U CBiaKa [4].

3 ormsmy Ha BHIIE3a3HAu€HE, BUAAETHCS JOPEUHUM
PO3IIUPEHHS] KPUMIHAIBHO-IIPABOBOTO 3MICTY 3rOAH B
Mekax cr.cT. 152 ta 153 KK 3 ypaxyBaHHSM IPOIO3HILIH
B.IO. [Tramnuk Ta nonoxens cr. 70 IIpasun Ta [pouenyp
MiXHapOJHOTO KPUMIHAIBHOTO CYAy B SKOCTI iHAMKa-
TOpa HeJOOPOBLITBHOCTI 3TOIH.

Kpim mporo cimin 3BEpHYTH yBary Ha HEKOPEKTHICTh
Buknaay cT. 153 KK, skoro mepembadaeTrbess KpuMiHa-
JbHA BiMOBiJAIGHICTh 32 BUMHEHHS OYIb-IKHX HACHIIb-
HUIBKUX JIifl CEKCYyaJbHOTO XapaKkTepy, He MOB’sI3aHuX 13
MPOHUKHEHHSIM B TiJlo iHIIOI ocoOu, 6e3 J00pOoBUIEHOT
3rou MOTepIinol ocodu. SIk 3a3Havamocs paHiire, Bia-
CYTHICTb 3rojin a0o il irHOpyBaHHS MalOTh PO3TJIAJATUCS
AK O3HAKH MOHATTA «HACWUJIbCTBA», TOMY BKXHBAHHA CJIO-
BOCIIONIy4eHHs «0e3 J00pOBUIBHOT 3rofm» y KOHTEKCTI
ct. 153 KK Bupaetscst 3aiiBUM.

Cxoxa cuTyalisi CKiajach CTOCOBHO (popMyItOBaHb,
BXKUTHX y aucnosuii 4. 1 ccr. 154 KK, sxoro mependaga-
€THhCS KPUMiHANBHA BiIMOBINANBHICTD 32 IPUMYITYBaHHSI
ocobu 6e3 ii mOOPOBIIBHOI 3rogM A0 3IIHCHEHHS aKTy
CeKCYyalIbHOTO XapakTepy 3 IHIIOK 0c00010. 3 Oriisity Ha
Te, IO CKJIAJ] CTAaTTi mependadae «IIPUMYLIYBaHHSI, 0
caMo 110 c00i BUK/IIOYA€ HASIBHICTH 3rOAH, O3HaKa «0e3 ii
JOOPOBLIBHOT 3TN € 3aUBOIO.

Ha npo6Giiemy posmexysanns ct. 155 KK i3 4. 4 ct. 152
ab6o 4. 4 cr. 153 KK 3Beprarors yBary O.0. /lynopoB Ta
K.II. 3anos. Ha nymKy aBTOpIiB, «... CKJIAJIAcsi CHUTYallis,
komu 3mian A0 KK VYkpainm, moB’s3aHi 3 iMIUIEMEHTa-
miero CtaMOyITbChKOi KOHBEHILIT, HE OYIJIN Y3ro/pKeHi 31 3Mi-
HaMH, 3yMOBIICHUMH iMITIEMeHTaIi€to JIaHcapoTChkoi KOH-
BeHIii, i Bigrernep 4. 4 cr. 152 KK Vkpaian i 4. 1 ct. 155 KK,
4. 4 c1. 153 i ct. 156 KK MicTaTs IyOiror0di PHIHCH, SKi
ONHKCYIOTh OJHAKOBI TisHHA, ajie mependadaroTh Kapau-
HAJIBHO Pi3HHH piBeHb KapaHocTi» [5]. OCKinbky Biamo-
BiJIHA Tpo0JieMa PO3MEKYBaHHS 3a3HAUYEHHX CKJIAIB ic-
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HyBaJja i 10 BUKJIAIy y HOBIiH pemakiii 3akoHOM YKpaiHu
Ne 2227-VIII cr.ct. 152 ta 153 KK [1], me mo HaGpaHHS
HuM yrHHOCTI O.0. JlyI0poBHM TakoX BHCIIOBIIIOBAIACH
MIPOIO3HUIIIS JOMOBHUTH Auco3uiro 4. 1 ¢r. 155 KK 3ac-
TEPSIKCHHSIM TIPO T€, IO «BIAMOBIIAIBHICTD 32 II€F0 CTAT-
TEI0 HACTAa€ y pasi BIICYTHOCTI O3HAK CKJIAJIB 3JI0YHHIB,
nepeabayeHux y cr.ct. 152 ta 153 mporo Komekcy», 3
YHMM 3arajioM CJIiJ moroauTucs [6, ¢. 237-239].

CTOCOBHO HAasIBHOCTI JOOPOBUIBHOI 3TrOAM SK O3HAKH
KPUMIHAIBHUX ITPABOIOPYIIEHb BUCIIOBIIOBAIACH, 30KPEMA,
JLII. bpuu, sika HABOJUTH TaKUW MPHUKIAT: «... B IIIX
PO3MEXyBaHHS 3IBANTYBAHHS MAJOJNITHBOI UM MAJOJIT-
HBOTO (4. 4 cT. 152 KK) 1 cTaTeBUX 3HOCHH 3 0c00010, KA
He nocaria crateBoi 3pinocti (4. 1 cr. 155 KK), motpibro
TIPE3IOMYBATH, 110 HeHa3BaHUK B qucriosumii 4. 1 ct. 155 KK
CIOCi0 BUMHEHHS LIbOTO 3JIOYMHY IOJIIa€ Yy BUKOPUCTAHHI
JOOPOBLIBHOT 3rOAM MOTEPITLIOT 0COOU Ha CTATCBHIA 3B SI-
30k» [7,c.213]. 3BepraemMo yBary, mio (opMyJHOBaHHS
«0c00010, sIKa HE JOCSIIa CTATeBOI 3PLIOCTI» ICHYBAIO 10
BHECEHHs 3MiH 3akoHOM Ykpainu «IIpo BHECEHHs 3MiH 0
KpumiHambHOTO KOJEKCY YKpaiHU OO 3aXHCTy JiTei
BiJl CEKCyaJbHHX 3JIOBXXKMBAaHb Ta CEKCYaJbHOI EKCILTY-
aTamii», skuM OyJI0 BBEICHO MOHATTS «OCO0OI0, sIKa HE
JOCSATIIA ICTHAMISITUPITHOTO BIKY».

[TpuxoBaHo Taka Te3a MicTHTBCSA 1y cT. 18 KonBeHmii
Pagu €Bponu npo 3axucT iTel BiJ CEKCYalbHOI eKCIUTY-
aranii Ta CeKCyaJbHOTO HAaCWJIbCTBA, 5IKA BKa3ye Ha Te, IO
Mae OyTH KpUMiHAII30BaHE YMHCHE 3aHATTS HisJIBHICTIO
CEKCYaJIbHOTO XapakTepy 3 IUTHHOIO, sIKa He JI0csTIa T1e-
pendadyeHoro 3aKOHOAABCTBOM BIKY JJISL 3aHSTTS JislIb-
HICTIO CEKCyaJIbHOTO Xapakrepy. BomHouac 4. 3 wmiei cra-
TTI pOOUTHCS 3aCTEPEKEHHS, IO [isl MOJO0XKEHb MyHKTY
«a» He TOIINPIOETHCS HA BPETYIIOBAHHS CTAaTEBHUX CTO-
CYHKIB MK HETIOBHOJIITHIMH, IO 3JiHCHIOIOThCS 3a B3a-
€MHOIO 3r0ZI0F0. BimmoBiqHO 10 90ro MOXHA 3pOOUTH BHC-
HOBOK, IO JUTSl iIHKPUMiHYBaHHSI YMICHOTO 3aiHATTS JisUTh-
HICTIO CEKCYaIHOTO XapakKTepy 3 IUTHHOIO, IO He Jo-
csria BIKY JUIsl 3alHSTTS TISUTBHICTIO CEKCYaJbHOTO Xa-
paktepy Mae OyTH OOOB’SI3KOBOIO HAasIBHICTh O3HAKH
«B3aeMHa 3roga» [8].

BonmHowac Taka 3rona, 3 oryisiay Ha (GoOpMyITIOBaHHS
«u1o0 ocobu, sika He JOCsTIa YOTUPHAIISTH POKIB, He-
3aJIeXKHO BiJ 11 100poBiIbHOI 3roam» y 4. 4 cr. 152 KK ta
4.4 cr. 153 KK, Moxxe OyTH BHCIOBJIEHa JIUIIE 0COO0I0
Bix 14 1o 16 pokis.

BUCHOBKH

OTXe, «BIICYTHICTD 3r0JIN» € KOHCTPYKTUBHOIO O3Ha-
KOI0 y CKJIaJax KpPHMIHAIbHHX IIPaBOIOPYIICHb 3a
cT.cT. 152-154 KK, a «HasBHICTh 3roAm» BHUCTYIAE PO3-
MEXYBAJIBHOIO O3HAKOIO CKJIAAy KPUMIHAJIBHOTO IPaBoO-
nopyIeHHs 3a cr.ct. 152, 153 ta 155 KK. BoxHouac 3micT
3a3Ha4YEHMX cTaTed MoTpeOye BIOCKOHAJICHHS, 30KpeMa y
YacTHHI YTOYHEHHs 3MiCTy JOOpOBUIBHOI 3rojiM, BHECE-
HHs 3actepexxeHHs y cT.155 KK cTocoBHO BincyTHOCTI
03HaK KPUMIHAIFHOTO IPaBONOPYIIEHHS 3a CT.cT. 152 Ta
153 KK, a TakoX JOMIJILHOCTI 3aKpiIUICHHS] 03HaKH «0e3
J00poBiNBHOT 3roan» y cr.cT. 153 Ta 154 KK.

Cnucok suxkopucmanux oycepen

1. TIpo BHecennst 3Min 1o KpuminanbHoro Ta KpuminansHoro
MPOLIECYaIbHOTrO KOZIEKCIB YKpaiHu 3 METOIO peati3aLlii MoIoKeHb
Konsenmii Pagu €Bpornn npo 3amodiraHHs HACHIBCTBY CTOCOBHO
JKIHOK 1 JOMaIlTHROMY HAaCHJICTBY Ta OOpOTHOY 3 MMM SBHIIAMH:




ISSN 2409-1944 (Print). Exonomika. @inancu. Ipaso. 2021. Ne 7/1

3akoH VYxkpaimm Ne 2227-VIII Big 06.12.2017 p. URL:
https://zakon.rada.gov.ua/laws/show/2227-19#Text

2. HOynopo O.0., Xasponok M.l. BingmoBimanbHicTh 3a
JOMAIl[HE HACHJIBCTBO 1 HACHJIBCTBO 3a O3HAKOK CTarTi
(HayKOBO-IIPAKTHYHHUI KOMEHTap HoBen KpuminanbHOrO
konekcy Ykpainm). K.: Baite, 2019. 288 c.

3. TlopiBHsulbHA TabIMI 1O TNPOEKTY 3aKkoHy YKpaiHu
«IIpo BHecenns 3miH 10 KpuminaneHoro komekcy YkpaiHu Ta
KpumiHaneHOro npouecyaibHOro KoJekcy YKpainu y 3B 3Ky 3
patudikaniero Konsenmii Paam €Bpomm mpo 3amoGiraHHs
HACHJIBCTBY CTOCOBHO JKIHOK 1 JOMAIIHBOMY HAaCHJIBCTBY Ta
00poTe0y 3 mmMu sBumaMm»: Ne 4952 Big 12.07.2016. URL:
https://w1.cl.rada.gov.ua/pls/zweb2/webproc34?id=&pf3511=5
9648&pf35401=418392.

4. The Rules of Procedure and Evidence. International
Criminal Court, 2013. URL: https://www.icc-cpi.int/iccdocs/
pids/legal-texts/rulesprocedureevidenceeng.pdf

5. Aynopos O.0., 3amost K.II. «Bik cekcyanbHOI 3roam» y
MDKHapOJZHOMY TIpaBi, KPHMiHAJIBFHO-TIPABOBifl IOOKTpUHI i
KpuminansHoMy konekci Ykpainu. Bicwux JIJVBC im. E.O.
Hioopenxa. 2019. Ne 1. C. 75-94.

6. dymopos O.0. KpuminaipHO-IIpaBOBa XapaKTePHCTHKA
3JI0YMHIB IIPOTH CTaTeBOI CBOOOJM Ta CTaTEeBOI HEIOTOPKAHOCTI
ocobu: Hayk.-npakT. moci6. Jlyrancek: Jlyran. nepx. yH-T
BHyTp. crpas iM. E. O. [linopenka, 2011. 351 c.

7. bpuu JLII. Teopis po3mexyBaHHS CKJIAJIB 3JIOYHHIB:
moHorpadis. JIpBiB: JIbBIB. Hepik. YH-T BHYTp. cpas, 2013. 712 c.

8. KomBenmis Pamm €Bponm mpo 3axucT Oitell Big
CEeKCyaJIbHOI ~eKcIuTyaramii Ta CEeKCYaJbHOTO HACHIIBCTBA
parudixoBana 3akoHoM Yxpainum Ne 4988-VI Bim 20.06.2012.
URL.: https://zakon.rada.gov.ua/laws/show/4988-17#n2

References

1. On Amendments to the Criminal and Criminal Procedure
Codes of Ukraine in order to implement the provisions of the
Council of Europe Convention on Preventing and Combating

Tetiana ZAVHORODNIA

Violence against Women and Domestic Violence: Law of
Ukraine ~ Ne  2227-VIII  dated  06.12.2017.  URL:
https://zakon.rada.gov.ua/laws/show/2227-19#Text (in
Ukrainian).

2. Dudorov O., Khavroniuk M. Responsibility for domestic
violence and gender-based violence (scientific and practical
commentary on short stories of the Criminal Code of Ukraine).
Kyiv: Vaite, 2019. 288 p. (in Ukrainian).

3. Comparative table to the draft Law of Ukraine "On
Amendments to the Criminal Code of Ukraine and the Criminal
Procedure Code of Ukraine in connection with the ratification
of the Council of Europe Convention on Preventing and
Combating Violence against Women and Domestic Violence":
No 4952 dated 12.07.2016. URL:
https://wl.cl.rada.gov.ua/pls/zweb2/webproc34?id=&pf3511=5
9648&pf35401=418392 (in Ukrainian).

4. The Rules of Procedure and Evidence. International
Criminal Court, 2013. URL: https://www.icc-
cpi.int/iccdocs/pids/legal-texts/rulesprocedureevidenceeng.pdf

5. Dudorov 0O.0., Zadoia K.P. The “age of sexual consent”
in international law, criminal law doctrine and the Criminal
Code of Ukraine. Bulletin of Luhansk State University of Internal
Affairs named after E.O. Didorenko. 2019. Ne 1. pp. 75-94. (in
Ukrainian).

6. Dudorov O., Criminal and legal characteristics of crimes
against sexual freedom and sexual integrity of a person.
Luhansk: Luhansk State University of Internal Affairs named
after E.O. Didorenko, 2011. 351 p. (in Ukrainian).

7. Brych L.P. Theory of delimitation of crimes: a
monograph. Lviv: Lviv state University of Internal Affairs,
2013. 712 p. (in Ukrainian).

8. The Council of Europe Convention on the Protection of
Children against Sexual Exploitation and Sexual Abuse ratified
by the Law of Ukraine Ne 4988-VI dated June 20, 2012. URL:
https://zakon.rada.gov.ua/laws/show/4988-17#n2 (in Ukrainian).

master, Institute of Law of Taras Shevchenko National University of Kyiv,

chief specialist, National Agency on Corruption Prevention.
ORCID: https://orcid.org/0000-0002-6160-919X
e-mail: zavhorodnia.t@gmail.com

CONSENT IN CRIMINAL OFFENCES AGAINST SEXUAL FREEDOM AND SEXUAL INVIOLABILITY
OF A PERSON

Introduction. Combating sexual violence still remains one of the most important issues arisen in criminal law study. It should be
noted that Istanbul Convention on preventing and combating violence against women and domestic violence is still not ratified by
Ukraine, which shall facilitate quality of criminal law concerning criminal offences against sexual freedom and sexual inviolability
of a person.

The purpose of the paper is to define meaning and content of consent in criminal offenses against sexual freedom and sexual
inviolability of a person provided for in Section IV of the Criminal Code of Ukraine.

Results. The paper establishes that lack of consent is a constructive sign of rape (article 152 of the Criminal Code), sexual
violence (article 153 of the Criminal Code) and coercion to have sexual intercourse (article 154 of the Criminal Code). The ways of
solving arisen problems during the qualification of situations in which a person mistakenly believes that consent was given, as well
as when consent was not given explicitly, have been determined. It is recommended to clarify the content of "voluntary consent" by
indicating in the note to Article 152 of the Criminal Code, actions which shall not indicate voluntariness of consent. The paper notes
that using the collocation "without voluntary consent" is superfluous in Articles 153 and 154 of the Criminal Code, since "coercion"
and "violence" also indicate absence of voluntary consent. It has been established that consent is a distinguishing feature of a
criminal offense provided for in Article 155 of the Criminal Code from Articles 152 and 153 of the Criminal Code, thus sexual
intercourse with a person from 14 to 16 years with her consent indicates the commission of a criminal offense under Art. 155 of the
Criminal Code. It is proposed to supplement Article 155 of the Criminal Code with the clause “in the absence of signs of criminal
offenses under Art. 152 and art. 153 of the Criminal Code”.

Conclusion. The paper provides that consent shall be both constructive and distinguishing feature of criminal offences against
sexual freedom and sexual inviolability. Several problems of consent in such crimes are defined as well as ways of their solution.

Keywords: consent, voluntary consent, rape, sexual violence, coercion to sexual intercourse
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