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KPUMIHAJIBHA BIAIIOBIJAJIBHICTD 3A BOEHHI 3JIOYMHH Y KOHTEKCTI 35POMHOI ATPECII
IMPOTHU YKPAIHHN

YV emammi oxapaxmepuzoeano 60€HHI 3104UHI MA IX GUHUKHEHHS } MIJCHAPOOHOMY NpAel. Buznaueno pisnuyio misic 60€HHUM T BilICLKOBUM
snouunom. [Ipoananizosano nUmManHs, noe s3aHi 3 KPUMIHAILHOIO GION0GIOAILHICHIIO 3a BOEHHI 3N0UUHU, UUHEHI NI Yac 36poliHol azpecii
npomu Ykpainu. I1o0ii, wo 6i06yeanucs nicisi NOGHOMACWMAOHO20 BMOPSHEHHS, NPU3Beu 00 PO3GUNIKY HOB020 HANPSMY HAYIOHATLHO20
KPUMIHAILHO20 CYOOUUHCMBA 13 3ACMOCYBAHHAM OOHOYACHO 3 HAYIOHATbHOW HOpmolo — cm. 438 Kpuminansnoeo xodexcy Yxpainu —
KOHKDEMHUX NONO0NHCEHb HCEHEBCLKO20 I HABIMb 2aa3bKo20 npasd. [{06e0eHo HeOOXIOHICIb 6CIMAHOBNIEHHS KDUMIHATbHOT 8I0N08I0ATbHOCHI
30 6YUHEHI BOEHHI 3NIOUUHU POCIIICHKOT (hedepayii 8 YKpaini, a maxoic 6USHAHHA Yux 3N0YUHIE HA MIHCHAPOOHOM) DIGHI.

Knruoei cnosa: 30potinuti KOH@AIKM, 60€HHUL 3104UH, 8ilicbKo8ull 3104uH, JKenescvka Koneenyis, Pumcokuil cmamym

BCTYII

30poitHi KOH(IIIKTH — OHA 3 BAXIIUBUX MPOOIEM Cy-
4acHOCTi. BOHM NPU3BOISITE 10 HANPYKEHOCTI Y CYCHiJIb-
CTBI, aJXKe TIOPYIIIYIOThCS TIpaBa HE JIHIIE BIHCHKOBOCITYX-
00BLIB, a I MUpHOTrO HaceneHHs. YacTo HacmikoM 30poii-
HUX KOH(JIKTIB € IOPYLIEHHS MIXXHAPOIHOTO T'yMaHiTap-
Horo mpasa. Ha Mi>kHapogHOMY piBHI Bce OUIbIIYy yBary
TIPUIUIAIOTH, 30KpEMa, BOEHHUM 3JI0YMHAM IiJ1 yac 30poii-
HOI arpecii. Y CBOIiX mparsax Taki 3apyOikHI HAYKOBIIi, 5K
M.II. Baccioyni, M. bote, I'. Bapne, )K.M. XenkepTc,
VY. llabac Ta iH. TOCHiMKYBadM MUTAHHS KPUMIHAIBHOI
BIAOBIAAJIBHOCTI 38 BOCHHI 3JI0YHHH.

Huni mus YkpaiHu € akTyadbHUM HHUTaHHS KpUMi-
HAJIBHOI BiNOBIJAIIEHOCTI HA AEP)KaBHOMY W MIKHApPOJ-
HOMY piBHsIX. BilickkoBa arpecis pociiicbkoi eaepanii,
ska TpuBae 3 2014 p., mocraBuiia HOBI BUKJIMKU II€pe]
YKPaiHCBKKUM CYCIUILCTBOM. [3 mepuinx AHIB BiffHM MU LIO-
JIHSl OTPHMYBAIM TIOBIZIOMJICHHS ITPO BEJIMYE3HY KUIBKICTh
3BIPCTB, SKi BUMHSUIM POCIHCHKI BIHCHKOBI Ha TEpHUTOPIil
Hamrol nepxasu. Lle Oymu aBiaymapw, 3rBaNTyBaHHS, Ma-
cOBi BOMBCTBa, KaTyBaHHS 1 BUKpaJAeHHS Jitoei Tomo. L1i
W 1Hm gif € BOEHHMMH 3JIOYMHAMH, 3a sSKI BiAIOBiga-
THMYTb Ti, XTO iX BUNHHUB.

META cratTi — aHaJi3 nuTaHb, OB’ A3aHUX 13 KpUMi-
HAJILHOIO BIANOBINAJIBHICTIO 32 BUMHEHHS 3JI0YUHIB IIiJ
yac 30poiiHoi arpecii B YkpaiHi.

METOAU AOCJIYKEHHS

MeTtomonorigauM 0a3ucoM IOCITiIKEHHS € HayKOBO-
eMITipUYHI MeTOAH — 30upaHHs 1 MOpiBHAHHS iH(pOpMAIii,
a TaKOXX KOMIUICKCHI METOIH aHaji3y, CHHTe3y H y3ara-
JIbHCHHSI. TEOPETUYHOI OCHOBOKO CTATTI € Mpalli BiTYm3-
HSHUX HAyKOBLIB, HOpPMaTHBHO-IIpaBOBa 0a3a ykpaiH-
CBHKOTO I MIKHAPOJHOTO 3aKOHOIABCTBA.

PE3YJIbTATH

Boenni 3m0unaN pociiickkoi denepamnii mpotr YKpainy,
aki TpuBarTh i3 2014 p., i3 MOYATKOM MOBHOMACIITA0-
HOTO BTOPTHEHHS Ha0yJIM CHUCTEMAaTHYHOTO XapakTepy.
Jnst Toro mo0 Kparie po3yMiTH BaXJIMBICTh KpHUMiHa-
JILHOI BIJIIOBIZAILHOCTI 3a BUMHEHHS BOCHHUX 3JI0YHHIB,
3’5ICYy€EMO, 1110 O3HAYAE CaMe TIOHSATTSL.

Y MDKHapoOJAHOMY TyMaHITapHOMY NpaBi BOEHHUM
3JI0Y4MHOM yBaXKaeThcsl rpy0e yMHCHE MOpPYILEHHS 3a-
KOHIB 1 IpaBwJ BiiiHU. BO€HHI 31104MHM — OnHI 3 TO-
JIOBHHX 3JIOYMHIB MDKHapojgHoro mpasa. YacTto mi 310-
YMHU TOPIBHIOIOTH 3 arpeci€ro, TeHOLMIOM, 3JI0YHHOM
TIPOTH JIOASHOCTI. BOEHHMI 31109MH — 1Ie cepiio3He Mmpa-
BOTIOPYIIICHHS, 32 SKOTO MOPYIIYIOTH 3a00pOHH, IO Mic-
TATBCS AK Y TOTOBIPHOMY, TaK i B 3BHYa€BOMY TIPaBi.

Yortupu XKeneBchki kouBeHii Big 12 cepmasa 1949 p.
it JlonarkoBuii mpotoko I mo Hux Bix 08 uepsusa 1977 p.
3000B’SI3yIOTh JIEpXKaBH JI0 KPUMiHATi3allii TaKUX TisHb,
SIKi CEpHO3HO TMOPYIIYIOTh MIKHApO/IHE TyMaHITapHe IpaBo
B HaI[lOHaJbHOMY 3aKOHOJIABCTBi. YKpaiHa BHKOHYE IIfO
BUMOTY HacamIiepes] IIIsIXOM yHeceHHs 1o Kpuminas-
Horo konekcy (KK) Vkpainn ct. 438 «[lopymenns 3axo-
HIiB Ta 3BUYAIB BIFHI.

Bu3HadueHHST KpUMiHATBHOI BiAIIOBIAaIBHOCTI 32 BUH-
HEHHS BOEHHHX 3JIOYMHIB 1 HaWOUTBIINN TepeliK BOEH-
HUX 3JIOYMHIB MICTUTBCS B TAKOMY MDKHAPOJHOMY aKTi,
sk Pumcekumit cratyT. CT. 8 PUMCBKOTO CTaTyTy BH3HA4aE,
II0 BOEHHHMH 3JI0YMHAMH € rpy0i mopyrieHHs JKeHes-
ChKuX KOHBeHMiH 1949 p. JIo BOEHHHX 3J0YHMHIB Hale-
JKaTh Taki MMPaBONOPYLICHHS, SIK TUIAHYBaHHS, ITiJITOTOBKA,
PO3B’sI3yBaHHs 1 BEJCHHS arpecMBHOI BifHU; HaBMHCHE
BOMBCTBO; IIEPETBOPEHHS IMBUILHOTO HACEJIEHHS, OKPEMHUX
UBLIEHUX 0CI0 200 AEMITITaApH30BaHUX i OE3MEUYHUX 30H
B 00’€KTH HamaJy; 3IIHCHEHHs Haraay HEBHOIPKOBOTO Xa-
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pakTepy, IO MOXE IPHU3BECTH A0 3HAYHOI KiTBKOCTI
CMEpPTHHX BWITAIKIB i MOpaHEHb cepel HUBUIFHUX 0Ci0;
YMHCHI Hamad Ha OHUBUIBHUX OCi0 ab0 OKpeMHX IHBi-
JIBHUX OCi0, sIKi He OepyTh Oe3MOCePE/IHIO YIaCTh Y BOEHHUX
MISAX; Hamaj Ha He3aXHIeHl W HEBIHCHLKOBI 00’€KTH MICTa,
cena, xutia abo Oyxieimi, abo ix oOcTpin i3 3acTocy-
BaHHSM Oy/Ib-sIKUX 3ac00iB; ponaran/a BiliHU i iHII.

BianosinHo 10 KoHBEHIIIT Ipo HE3aCTOCOBHICTH CTPOKY
JABHOCTI IO BOEHHUX 3JIOYUHIB 1 3I0YMHIB IIPOTH JFOSI-
HOCcTi 1968 p. [5] 10 BOEHHUX 3JI0YMHIB CTPOKH JTaBHOCTI
HE 3aCTOCOBYIOThCH.

Barato HayKOBIiB BBa)KalOTh, IO BIEpIIEe TEPMiH
«BOEHHHH 3JI0YMH» BUHHK y Apyriii momosuHi XIX cT.,
ko y 1864 p. mpuitasaTo JKeHEeBChKY KOHBEHIIIO, SKa
JoroMaraja MOpaHeHWM BOTHAM IMiJ 4ac BiiiHM. BHHUK-
HEHHsI BOEHHHX 3JI0YHHIB OB’ A3yIOTh HacaMIepesn i3 ry-
MaHI3aI[i€r0 BiiHH, KA MPOSBIISIACS B OpraHisarlil 3aKo-
HIB 1 IpaBHJI BEJICHHS OOHOBUX JIil.

YkpalHCbKe 3aKOHOJABCTBO HE MICTHUTh BU3HAUCHHS
MIOHSITTA «BOEHHUH 370unH». CaMe depes 1ie Horo 4acTo
IUTyTAlOTh 13 «BIMCHKOBMM 3JI0YMHOMY, IO CTOCYETHCS
CYTO IpaBHJI HECEHHS BIMICHKOBOI CIIy’KOM Ta € YaCTHHOIO
BUKJIFOYHO HAIIOHAILHOTO 3aKOHOJABCTBA. [3 mouarky
30poitHoTro KOH(DIiKTY HEe Oyi0 3MOTH KBaniiKyBaTH e
3II0YUH SK MIKHapOJHUWH, IO HE MAa€ CTPOKY MaBHOCTI.
[Ipo6nema mocumoBanacst TuM, mo y KK ne Oyno min-
CTaB Ui KpUMIHAIBHOI BiAMOBIJAIBHOCTI ¥ NETaTbHUNA
OTIHIC BOEHHHX 3JI0YMHIB.

BaxiiBUM KpOKOM y KpuUMiHai3alii BOEHHUX 3JI0UHHIB
crayio yxBajieHHs1 20 tpaBust 2021 p. 3akoHonpoekTy Ne 2689
«IIpo BHecenns 3miH 10 KpuminansHoro ta Kpumina-
JIBHOTO NPOLIECYAIbHOTO KOJEKCY YKpaiHH 100 iMIuIe-
MEHTaIllil HOpM MI>)KHAPOAHOTO KPHMIiHAJIBHOTO Ta T'yMa-
HiTapHOTro npasay. Llei 3akoH mictuts 3minu 10 KK Yk-
paiHl CTOCOBHO TIPHUTSATHEHHS 10 KPUMiHAJIHHOI BiAIIOBI-
JAIBHOCTI 3a BoeHHI 3mounHA. 3MiHu 10 cT. 8 KK nepen-
0avaroTh 3ampPOBAKEHHS IPHUHIIMIY YHIBEPCAJIBHOI IOpHC-
JIMKIIi CTOCOBHO 3JIOYUHIB arpecii, reHOIMIy, 3J04HHIB
MPOTH JIFOASHOCTI Ta BOEHHUX 3JI0YMHIB, TOOTO TaKol ii
3aKOHOJIaBCTBA MPO KPHUMiHAJIBHY BiAMOBINANBHICTH, HE-
MIOB’s13aHOT 3 MICIIEM BUHHEHHS 3JI0YHHY, TPOMAJSTHCTBOM,
NOCTIHHMM MICLIEM TMPOXXHMBAHHS IiI03PIOBAHOTO YU I10-
TepIiIoro abo IIKOJOK HAMiOHANBHUM iHTEpecaMm Jep-
xkaBH. Y cr.cT. 438-438-5 KK 3a3HaueHO BCi pi3HOBUIU
BOEHHHX 3JIOYMHIB, NependadeHi cT. 8§ PuMcpKoro cratyry,
a TaKoX IHII cepiio3Hi mopymieHHs JKeHeBCHKUX KOH-
BeHIi# Big 12 cepmast 1949 p. mpo 3axuCT KepTB BiHU
Ta JI0MaTKOBHX MPOTOKOIIB O HUX [§].

Monii, uio BiAOYyBarOTHCS MiJl 4aC MOBHOMACIITAOHOTO
BTOPTHEHHSI, PU3BEIU JI0 PO3BUTKY HOBOT'O HANpPsIMY Ha-
LIOHAIBHOTO KPUMIHAJILHOTO CYIOYMHCTBA 13 3aCTOCY-
BaHHSIM OJHOYACHO 3 HAI[IOHAJILHOI HOPMOIO — CT. 438

Cnucok euKopucmanux oxcepe

KK Vxkpainu — KOHKPETHUX ITOJIOKEHb JKEHEBCHKOTO 1 Ta-
azpkoro mpasa [0, cT. 438]. Ilepmmii BHPOK CTOCOBHO
3JI0YMHIB pOCilichKol (emepariii Ha TepuTopii YKpaiHu
yxBasieHo 23.05.2022 p. ComoM’ SHCBKAM paffOHHEM CYZOM
M. KueBa y cnpasi Ne 760/5257/22. 1le cynoBe pileHHs
BUKJIMKAJIO JIUCKYCII cepel HayKOBIIB 1 MPaKTHKIB, 30K-
pema, CTOCOBHO MPABMIILHOCTI KBai(iKallii Aiil pociiichkux
BIICBKOBOCITY>KOOBIIIB 1 TOPYIIEHHS! CTPOKIB OIEpaTUB-
HOTO cyAoBoro po3rsiny [10].

VYce uacrime, yepe3 BUsBICHI (AaKTH BOEHHUX 3J10-
YWHIB B YKpaiHi, Bi Pi3HUX MDKHAPOTHUX IHCTAHINH 1
JIEpPKaBHUX [IiSTYiB 3BYYHTH TEPMIiH «TE€HOIMI». BepxoBHa
Paga Vkpainu BH3Hama BOEHHI 3JIOYMHHU POCIHCHKOI e-
Jieparlii TeHOIIUIOM ITPOTH YKPaiHCHKOTO HApOy.

BaxnuBuM y 1bOMY MUTaHHI CTaIO 3aTBepxKeHHs 31
6epesnst 2023 p. by4ancbkoi nexnapaii [1]. Y Hiit Haro-
JIOUIEHO Ha HEOOXiJHOCTI 3a0e3MevuTH MOBHY BIAIOBI-
JAJTBHICTh 332 HAWTSDKYI 3JI0YMHM 332 MIKHAPOIHUM Ipa-
BOM, CKO€HI Ha TepUTOPii YKpaiHH, LIIIXOM IPOBEACHHS
HaJIEKHOTO, CIIPABEJIMBOTO M HE3aIEKHOTO PO3CIIiyBaHHS
1 KpUMIHAJIBHOTO TIEPECITilyBaHHSI Ha HaliOHAJIEHOMY abo
MDKHapOJHOMY PIBHSIX, 1 MIJKPECIUTH HEOOXIIHICTH Ipo-
JOBXYBaTH POOUTH NMPaKTHYHI KPOKH 3aIJIsl JOCSTHEHHS
i€l Metd, mo0 3a0e3MeUnTH CIpaBeIIMBICTh U BCIiX
JKEPTB 1 3a1100irTH 3I0YMHAM HaJ[aIi.

Came Tomy 3 noyatky Oepesnsi 2022 p. CTBOPEHO Mik-
HapoJHy HezaiexHy komicito OOH 3 po3cnimyBanHs 10-
pyuienb B Ykpaini (The Independent International Com-
mission of Inquiry on Ukraine). L{s xomicis po3ciinye Bci
HMOBIpHI MMOPYIIEHHS Ta YTHCKU NPaB JIIOJUHU, a TAKOX
MOPYILEHHS! MKHApOJHOTO0 T'yMaHIiTapHOTO NpaBa i Io-
B’sI3aHI 3 HUMH 3JI0YMHH y KOHTEKCTI arpecii nmpotu Yk-
paiHu, BUMHEHOI pocilicbkoro (denepali€ro; BCTAHOBIIOE
(axTH, 0OCTAaBUHU H JOKOPIHHI NPUYUHU Oy/b-SIKHX Ta-
KHX TIOPYIIeHb U YTUCKIB [2].

BUCHOBKH

OTXe, BOEHHWH 3II0YMH — II¢ KpHMiHaTi30BaHE Ha
JIep)KaBHOMY M MIDKHAPOJHOMY PIBHSX MOPYIICHHS Ipa-
BWJI 1 3aKOHIB BEICHHS BiHHH. MDKHapOgHA CIJILHOTA
cTypOOBaHa 11i€10 MPOOIEMOI0, OCKIIBKU BOHA MOCSTAE HA
0e3reKy I MUp JIIOICTBA 3arajioM.

IIpobiemMa KpUMIHATBHOI BIIMOBIIABHOCTI 32 BOEHHI
3JI0YMHU € 1 OyJe akTyaabHOW Uit YKpainu. B ymoBax
BOEHHOTO CTaHY BaXKJIUBO, 11100 KOXEH TaKuii 37104uH OYB
BIJIKDUTHI Ta OKPEMO PO3CITITYBABCSL. AJIKE Ti, XTO CKOIOE
3JI0YMHU TPOTH JIIOJCTBA, MOBHUHHI 3HATH, IO iM He
YHUKHYTH KpUMIHAJIBHOI BiAMIOBINATBHOCTI.

3a3HaueHi OCOONMBOCTI BOEHHUX 3JIOYHMHIB TaIyTh
3MOTY Hajajli pO3YMITH PI3HHUIIO MK IHIITUMH 37I0YH-
HaMU W Kpaile KOHKPETHU3YBaTH Ta peaji3yBaTh MiXHa-
POAHY KPUMIHAJBbHY BiMOBINAIBHICTH 32 iX CKOEHHSI.
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CRIMINAL RESPONSIBILITY FOR WAR CRIMES IN THE CONTEXT OF ARMED AGGRESSION
AGAINST UKRAINE

Introduction. Armed conflicts are one of the important problems of our time. They lead to social tension because the rights of not
only military personnel, but also the civilian population are violated. At the international level, more and more attention is paid to
such issues as war crimes during armed aggression. For Ukraine, the issue of criminal responsibility at the state and international
level is relevant.

The purpose of the paper is to analyze issues related to criminal responsibility for committing crimes during armed aggression
in Ukraine.

Results. War crimes during the armed aggression of Russia against Ukraine have been ongoing since 2014. However, with the
beginning of a full-scale invasion, they acquired a systematic character. In international humanitarian law, a gross intentional
violation of the laws and customs of war is considered a war crime. War crimes are one of the main crimes of international law. The
four Geneva Conventions of August 12, 1949 and Additional Protocol I to them of June 8, 1977 oblige states to criminalize serious
violations of international humanitarian law in their national legislation. Ukraine fulfills this requirement primarily by adding
Article 438 "Violation of laws and customs of war" to the Criminal Code of Ukraine. The definition of criminal responsibility for
committing war crimes is also contained in such an international act as the Rome Statute. The widest list of war crimes is enshrined
in the Statute of the International Criminal Court, the so-called Rome Statute. The more discovered facts of war crimes in Ukraine
appear in the public space, the more the term "genocide" sounds from various international bodies and public figures. The
Verkhovna Rada also demanded that war crimes of the Russian Federation should be recognized as genocide against the Ukrainian
people.

Conclusions. For Ukraine, the problem of criminal responsibility for war crimes is and will be relevant. In the conditions of
martial law, it is important that each such crime is discovered and investigated separately. After all, those who commit crimes
against humanity should know that they cannot escape criminal responsibility. The specified features of war crimes will allow to
distinguish them from other crimes in the future, and will allow to better specify and implement international criminal responsibility
for their commission.

Keywords: armed conflict, war crime, Geneva Convention, Rome Statut
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