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JOKTPUHA MOJITUYHOI'O MIUTAHHSA Y MPAKTHUII KOHCTUTYIHIAHOI'O CYJIY YKPATHM:
JOHUIBHE "CAMOOBMEXEHHS" YM IIJIAIVIAPM JIUIA 3JIOB’KUBAHD

Cmammio npucesaueno 00CHIONCEHHIO NPOOIEMHUX ACNEKMIE, NO8 A3AHUX 3 POSMENCYSAHHAM NONIMUKY | npasa y OiAibHOCMI
Koncmumyyitinoeo Cyoy Vkpainuu, 30kpema kpizo npusmy OOKMpUHU NOAIMUYH020 numanns. []s npobnemamuxa ne empaiae ceoei
aKmMyanbHOCMi, OCKINIbKU, 36aJiCaroiu Ha OCOONUBULL XapaKmep ma noimuyHo-npagosy npupooy nopm Koncmumyyii, ece we 3anuwaemocs
BIOKPUMUM NUMAHHS BU3HAYUEHHS MeJC 3aCMOCY8anHs OOKMPUHU NONIMUYHO020 numanhs, Ax peanizayii Koncmumyyitinum Cyoom
Vxpainu npasa na camoobmescenns. Memoro cmammi € He KOHcmamayisa noaimuunoi ynepeosicenocmi Koncmumyyitinozo Cyoy
VYxpainu yu 3anepeuenns nozumuenozo egpexmy 6io0 8npoeaodlcens OOKMPUHU NOATMUYHO20 NUMAHHA Y HAYIOHATLHY NPAKMUKY, 4
AHAI3 1020 IOPUOUHHUX NO3UYIU KPI3b NPU3MY MUX Pe3yIbmamie NOIMUYHO20 Xapakmepy, OOCASHEHHIO SKUX MaKi no3uyii maxk wu

IHaKue nocnpusiiu.

Knrwwuosi cnosa: ooxmpuna norimuunoeo numannst, Koncmumyyiinuii Cyo Ykpainu, sepxosencmeo npasa, npaeo i nonimuxda,

KOHCIMUmMyyiiuHa 1opucouxyis

BCTYII

Po3mexxyBaHHS TaKMX MOHATB SIK «IIOJIITHKa» 1 «IIPaBO»
BCE YacTillle CTae CHPaBKHIM BUKJIMKOM JUISl OpPraHiB KOHC-
TUTYLIHHOTO KOHTPOJIIO Y BCHOMY CBITi. SIK cIIpaBeInBoO
3a3Hayva€ YechbKUil KoHCTHTYLioHaicT Sl Kucena, npaso
€ TIPOAYKTOM TIOJNITHKH, aje BOJHOYAC H ii paMKamm, oc-
KUTBKY TOJTITHKA TIOB’s13aHa MIPAaBOM, IO € OTHUM i3 aTpH-
OyTiB mpaBoBoi mepxasu [1, c. 55]. [lompu Te mo mexa
MIXK TIPaBOM 1 MOJITUKOIO € JOCUTh TOHKOIO, TIepe]] opra-
HaM{ KOHCTUTYIIHHOTO KOHTPOJIIO CTOITh HAIBAXKIIFBE 3aB-
JlaHHS, SIKe I0JSIrae B YHUKHEHHI Oyab-sIKOTO BTPpyYaHHS
y TPOTUCTOSIHHSI TIOJIITHYHHUX CHJI, IO HiBeNoBaJIO O ix
POJIb SIK OE3CTOPOHHIX Ta HE3AIEKHUX apOITPiB, MOKIH-
KaHHSM SIKUX € 3a0e3neueHHs] BepXOBEHCTBa npasa. He-
MO’KHA HE TIOTOJIUTHCS 3 BUCIOBOM WieHa KoHcTuTymiiiHOT
Pam ®pannyspkoi Pecnyouiku C. Beii: «CamooOMexeHHs
KOHCTUTYLIHHOTO CyJJii € BUpa3oM Horo OakaHHs Oopo-
THCS IIPOTH BCHOTO, 1[0 CTAHOBHTH BOJHOYAC HOr0O CHITY i
1oro cmaOKicTh: BUTbHOI iHTeprperalii Koncturymii» [2,
c. 59]. 3a cBoiM 3MiCTOM KOHCTHTYIIHHI aKTH, SIK TPABUIIO,
BHPAXKAIOTh MONITHYHY BOJIO Ta MICTATh HOPMH, IIIO Bpe-
T'YJILOBYIOTH HacamIepel BiIajHI BiAHOCHHH. 3Ba)KarOuH
Ha BHUILE3a3HaYeHe Ta NIPABO BUIBHOTO TIyMa4eHHS KOHC-
TUTYLIHHUX HOPM, BMiHHS BUOKPEMHUTH Ba)XKJIMBI ITPAaBOBI
NHUTaHHS BiJl NMUTaHb MOJITUYHOTO XapakTepy Ta 3asiB-
JISITH TIPO CaMOOOMEIKEeHHSI JIMIIE y THX BHIAJIKaX, 1€ LE €
a0COJIFOTHO JIOLUTEHAM, BUMarae HeaOHMsIKoi MalCTepHOCTI.

[Ipobnematrka, OB s13aHa 3 PO3MEKYBAHHSAM ITOTITHKH
i mpasa y misuteHOCTi KoHcturymiitHoro Cyny Yipaian (KCVY),
OKPECJIEHHSIM MEX HOT0 MOBHOBaXKCHH Oylia BHUCBITIIEHA
y mparsix 6aratboxX HayKoBIB, cepen skux: IO.M. To-
mka, B.A. Tamii, FO.I'. Bapa6a, JLI. Jletnsaams, B.C. Cre-
¢danrok, M.B. Capuun, B. Tuxuii, [1.C. Tepreuskui,
FO.J1. Baran, B.I. 3anopoxerp, B.M. 11lanoBai ta iH. [Torpu
Te 1O I Ipo0IeMaTHKa BXKe HEOJHOPA30BO MepedyBaia
B IIGHTPl HAYKOBHMX IUCKYCil, BOHA 3QJIMILAETHCS aKTY-
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aNbHOIO 1 Hapasi. Lle 00ymMoBiIeHO HacamIepe] PO3BUTKOM
CYCHUIBHO-TIOJITUYHUX BiJHOCHH Ta MPAKTHUKOI CaMOTo
KCY. 3abopoHa Oy 1b-SKOro BIUIMBY Ha OpraH KOHCTUTY-
[iHOT FOPUCIVKIIIT Y TIpOIieci 3MICHEHHS HUM CBOIX IMOB-
HOB&XCHb MOKJIMKAaHA 3a0€3MEeYUTH HOro HEe3aJeXKHICTh,
mo BuMarae Bim KCVY B3aemMHOro 000B’S3Ky 3 HEBTPY-
YaHHA y NMOJITHYHUI pouec nepkaBu. OpraH KOHCTHTY-
[iHOI IOPUCAMKIII HE MOXKe TIepeHHATH Ha ceOe Hempu-
TaMaHHI HoMy (GYHKIIT Ta MEPEeTBOPUTHCS HA BUPAa3HUKA
MOJITUYHOI BOJIi. AKTyaJIbHOIO POOIEMOI0, 3BaKAI0UH Ha
0COOMNHBHUI XapaKTep Ta MOJTITHYHO-TIPABOBY MPHUPOLY HOPM
KoHcTuTyil, Bce 1ie 3aMIIAEThCsl BU3HAYEHHST MEX 3ac-
TOCYBaHHS JJOKTPUHH TOJITUYHOIO TUTAHHS, SIK peasizamil
KCY npaBa Ha caMOOOMEKEHHS.

META crarti — He KOHCTaTaIlisi IOJITHYHOI ymepe-
mxernocti KCY uu 3aniepedeHHs MO3UTHBHOTO e(heKTy Bifl
BIPOBA/DKEHHS JOKTPHHH MONITHYHOTO NMUTaHHS Ta CA-
MOOOMEXEHHS Cyly B Hal[lOHAJIbHY MPAKTHKY, a JOCIi-
JUKEHHsI TIMTaHHS MEX il 3aCTOCYBaHHS Ta aHali3 IOpH-
qaHuX no3uniit KCY kpi3b mpu3My THX pe3yJsbTariB Ho-
JITUYHOTO XapaKTepy, NOCSATHEHHIO SIKUX TaKi MO3MIIT Tak
4y iHakire nocnpustid. [IpaBo KCY Ha camoycyHeHHS Bif
PO3MIISAY MUTAHB MOJITHYHOTO XapaKTepy He MOXe Iepe-
IIKO/KATH PO3B’S3aHHIO BXJIMBUX KOHCTHUTYLIMHUX ITH-
TaHb, K1 JWIIE HAa MEPIINH MOTJSI MOXYTH 31aBaTHCS
TIOJIITHYHO 320apBICHUMH, THM CaMUM HiBEIIOIOYH HOTO
pOJIb K TapaHTa BEPXOBEHCTBA IpaBa Ta 3axucty KoHc-
TUTYLIT YKpaiHu.

METOIH JOCJIKEHHS

Y HammcaHHI CTaTTi BUKOPUCTAHO Taki METOOM Hay-
KOBOT'O Mi3HAHHS, SIK AlaJIEKTHYHHH, (OopMabHO-IOTTYHHH,
CHCTEMHO-CTPYKTYPHUM, MOPIBHAIBHIHN TOIIO. JlianekTiaHuii
METOJ CIIPHSIB BUSIBJICHHIO, aHAIII3y Ta CIIBCTAaBJICHHIO Xa-
PaKkTepHUX PHC Ta MPAaBOBOI NPUPOJH TAKHX HOHSITH, SIK
«IOJIITUKA» 1 «IIpaBo». 3a JOMOMOroKw (GopMaIbHO-TIO-
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TIYHOTO METOXy IPOaHANI30BAaHO 3MICT OKPEMHX IpPaBO-
BHX KaTeTOpii Ta SBHII BiAMOBIIHO iX O3HaKaM, a BUKO-
PHCTaHHS CHCTEMHO-CTPYKTYPHOTO METOJLY CIIPHSLIO JI0C-
JDKEHHIO X CYTHOCTI Ta MPaBOBOI MPHPOIHN Y B3aEMO-
3B’SI3KY 3 IHIIFIMH NPAaBOBUMHU KaTETroOpisMH, TPHHIUIIAMH,
3acaJlaMH Ta I[IHHOCTSIMH. B OCHOBY CTaTTi MOKJIaAEHO pe-
3yJIbTAaTU y3araJlbHEHHsI HAYKOBUX IIpallb YKPAiHCbKUX IpaB-
HUKIB Ta BUCHUX, opunuunux nosuiiii KCVY, a Takox ix
CIIBCTABJICHHS Ta MOPIBHIHHS 3 MPAKTHKOI BepxoBHOTO
Cyny Cnonyuenux IlITaris.

PE3YJIbTATH

Ha crorogni KCVY 3aiimae oco0nuBe, HaBiTh BHHSAT-
KOBE, MiCIle y CHCTEMi OpraHiB AepaBHOI BiIamu. KoHCcTH-
TyHielo YKpaiHu 32 HAM 3aKpIIICHO CTaTyC OpraHy KOHC-
TUTYIIITHOTO KOHTPOJIIO, 3 YOTO IIJIKOM 3aKOHOMIPHO BH-
mnuBae Te, mo noknukaHHsaM KCY ta #oro mepmrodep-
TOBHM 3aBJaHHAM € 3axucT OCHOBHOTO 3aKOHY A€pKaBU
Ta I[IHHOCTEH, BTUICHUX B HHOMY. 3 OIVIAAY Ha BHIICHA-
BeJIeHe Ta ToW 3Hauymuil BB, skuil KCY ymnoBHOBa-
JKCHMU 3MIMCHIOBATH HA IHIN TUIKK JIEPXKABHOI BIIAJIH,
0cOOJINBOTO 3HA4YeHHS! HAO0yBa€ HENPHITYCTHMICTh HiBe-
nmoBaHHs 1paBoBoi npupoau KCY nuisxoMm nepeBUILICHHS
OCTaHHIM TIOBHOBa)XCHb Ta HOTO TEPETBOPEHHS Ha BU-
pa3HUKA ITONITHIHOI BOJII.

OpHi€ro i3 3acaj KOHCTUTYLIHHOTO Jany YKpaiHu €
MPUHIMI TOJUTy BJAAW, LIO 3HAHIIOB CBOE BimoOpa-
xeHHst y cr. 6 Koncruryuii Ykpaiuu. CyTHicTh Ta mpa-
BOBa MPHUPOJa NPUHLMIY MOJUTY BIaay HE pa3 CTaBallk
npenmerom nociipkerns KCY, ropuniyHa no3uist sIKoro
CTOCOBHO HOTro TiiyMaueHHs € onHo3HauHot0. KCY Haro-
JIOIIIYE€ Ha TOMY, IO «METOI ()YHKIIOHAJIBHOTO MOILTY
JIep>KaBHOT BJIa/IM HA 3aKOHOJIaBUY, BUKOHABUY Ta CyJIOBY
€ PO3MEXKYBaHHS ITOBHOBAXCHb MIX PI3HUMH OpraHaMH
JIep’)KaBHOT BJIaZM Ta HEJIOINYIIEHHS NPHUBIACHEHHS IOB-
HOTH JIep>KaBHOI BIaIW OJNHIEIO 3 TUTOK BIaam» [3]. 3 or-
nsay Ha rapasTii HesanexxHocti KCVY, mo npsmMo 3akpir-
JICHO Ha KOHCTUTYIIIHHOMY piBHi, OyIb-sIKHA BIUIMB 3a-
KOHOJABYOI Ta BMKOHABYOI T'JIOK BJIaId Ha 3M1HCHEHHS
HUM CBOiX IIOBHOBaXCHb YHEMOKJIHMBIIOEThCA. OTXKeE, BH-
HHKA€ IUIKOM JIOTUHE MUTaHHS: «SIK 1 XTO yIIOBHOBaKEHHI
obomexyBaru Koncruryuiiinuit Cyn Ykpainu y pasi Bu-
HUKHEHHS 3arpO3H MEPEBUILICHHS OCTaHHIM CBOiX ITOBHO-
BakeHb?». Hacmpasai BimoBie € oueBUAHOK. OCKUTEKA
Oyap-sike BTpy4aHHs y mporec 3aiicheHHs KCY cBoix
ITOBHOBA)XCHB HE BIJ/IITOBiTaTIME OCHOBOIIOJIOKHIH 3acai
1oro pyHKITIOHYBaHHS, a caMe HEe3aJIeKHOCTI, TO MPOBIIHY
OB BifirpaBaTUMyTh BHYTpIIHI paktopu [4, c. 35]. KCY
MOJK€ Ha BJIACHHHA PO3CY[ BIIMOBHUTHCS BiJ 3IiHCHEHHS
THX 4 IHIIMX QYHKLIH y pas3i, SKIo X peaisallis B KOH-
KpeTHiil cuTyallii € HeJIOUiJIbHOI0 Ta MOXE CHPUYMHHUTH
TIePEBHIIICHHSI a0 pealti3allilo He MPUTAMaHHUX HOMY IOB-
HOBaXkeHb. OJHAK CIiJl PO3YMITH, IO CBOOOJA PO3CYyILy
3aB)KJIH SIBJISIE COOOIO CBOEPITHMIA ILTAIIAPM JUISI 3TOBYKHBAHb.

Brepinie ifest Tak 3BaHOTO «CaMOOOMEXCHHS» CyIy,
TOOTO JOKTPHHA MOJITUYHOIO IMUTAHHS, 3HAMIUIA CBOE
BijoOpaxkeHHst y npaktuui Bepxosrnoro Cyny Criomy4eHnx
[raris. Came 15l JOKTpHHA MOKJINKAHA CTaTH THM CTPHU-
MyBaJBHUM (DaKTOPOM, II0 YHEMOXITUBIIOE HiBEITIOBAHHS
PaMOK MiX IPaBOM Ta MOJITHKOK. 3 OTJSITY Ha TO3HUIIII0
BepxoBroro Cyny Crnomyuenux lllTariB, BrineHy y crpasi
«beiikep mpotu Kappa», cyTb HOKTPHWHH MONITHIHOTO
MMUTAHHS TOJSTa€ y TOMY, IO CHOPH, B SKUX IMOPYIIy-

I0ThCS IUTaHHS MOJITHYHOTO XapaKTepy, He HaJIeXaTh JI0
KOMIIETEHITi] CyIOBOI BIaaH, OCKIIBKH MAlOTh BUPITyBa-
THCS TIOJITHYHUMM TUIKAMHU BIIaAW, a CaMe 3aKOHOJABYOIO
Ta BUKoHaB4oM0 [5]. Tlompu Te mo naHa TOKTPUHA HEOM-
HOpasoBo 3acrocoByBanacs KCVY y 3ailiCHEHHI HUM CBOIX
MIOBHOB&)KEHb, OCTAHHIM TaK i HE C()OPMOBAHO UITKHX KpPH-
TepiiB 11 3aCTOCYBaHHS Ta PO3MEXKYBaHHS T.3B. HOJITHYHUX
MIMTAHb BiJl KOHCTUTYIIHHO-TIPaBOBHX. Lle TOBOITI BaXTMBHIA
aCIIeKT, OCKIUIBKH 3apa3 BiJJOMi BUIIaIKH 3710BxkuBaHHs KCY
CBOIM IpaBOM Ha CaMOOOMEKEHHS, IO (aKTUYHO Iepe-
TBOPIOETHCS HA YHUKHEHHS OCTaHHIM NEBHHUX BAXIJIUBHX
KOHCTUTYHIHHNX NUTaHb. BapTo 3BepHYTH yBary, mo Bep-
xoBHu# Cyn Cromyuenux lItaTiB He TiTBKH 3aCTOCYBaB
1 pO3TIyMauuB AOKTPUHY TMOJITHYHOTO IHTAHHS, ane W
OKpECIIMB KOHKPETHI 03HAKM ITUTaHb, III0 BKAa3yIOTh HA iX
TOJIITUYHUN XapakTep, cepe] sIKKX:

1) HaJEXKHICTh MUTAHHS 10 KOMICTCHII MOMITHYHHUX
TUIOK BJIaJIH, [0 TEKCTYalbHO 3aKpimieHo KoHcTutyiiero;

2) BIICYTHICTb YITKO BU3HA-YEHHX IPAaBOBHX CTaH/IAPTIB
JUTSL BUPILIICHHS CIIOPY;

3) HEMOXITUBICTh BUHECCHHS HE3AJICKHOTO CYIOBOTO
pimenHs1 6e3 YHUKHEHHS BTpy4YaHHs O KOMIIETEHI] I1o-
JMTHYHUX TiTOK BIAAW M BUABICHHSA Yy Takhi crocib
HETIOBary 10 HUX;

4) HEMOXIMBICTh PO3B’s3aHHS NMUTAaHHA 0€3 BUXIiI-
HOTO TMOJIITHYHOTO PIIIEHHS, [0 BUXOIANWThH 3a MEXKI pO3-
Cyny cyny,

5) norpeba y Oe33amepedHOMY IOTPUMAaHHI CyIOM
BK€ IIPUHHSTOTO MOJITUYHOTO PillICHHS;

6) MoTeHLiHAa MOXKJIMBICTh CIIPHYMHEHHS KOHQIIKTY
MDK pIIIEHHSMH TOJITHYHHX TUJIOK BJIAId 3 OIHOTO i
TOT'O caMoro nuTa”Hs [5].

KCY He € nonitnyauM opranom, onHak KoHctuTymis
Yxpainu, Ha BapTi sIKOI BiH Ma€ CTOSITH, € OJTHOYACHO FOpH-
TUYHUM 1 TONMITHYHUM aKTOM, OCKUTBKH BHpAXKa€ IIOJi-
TUYHY BOJIO YKPATHCHKOTO HApoMdy. Ii 3MicT 3HAUHOIO Mi-
POIO CTAHOBIIATH HOPMH, IO O€3MOCepeHBO BPETyIIhO-
BYIOTh JeP)KaBHO-TIOJITHYHI BiTHOCHHH BIIaJapIOBaHH,
YYaCHHKAMH SIKHX € BHUIIl OPraHd IepXKaBHOI BIaIH YK-
paiHu sIK HalakTUBHILI Cy0 €KTH MONITHYHOI apeHu [6].
Came ToMy Mexa MK TUTaHHSIMH, 110 HAJISKATh 10 KOM-
nerennii KCY, Ta nuTaHHAMYU MOJITHYHOTO XapakTepy €
Jocuth ToHKoro. CItijt MaTy Ha yBa3i, 0 TaKWi CTaH CrpaB
pa3oMm 3i CBOOOI0I0 PO3CYAY CTOCOBHO BH3HAHHS TOTO UM
IHIIIOTO TMUTaHHS MOMITHYHAM Moxe no3BomuTa KCY Bce
YacTille CaMOyCyBaTUCS BiJl pO3B’s3aHHS BaYKIIMBAX KOHC-
TUTYIIHHUX MTUTaHb, HIBEIIOIOYM TUM CAMHM CBOIO POIIb
SK OpraHy KOHCTHUTYI[IHHOTO KOHTPOJIIO, a 3HAYUTh 3aXHC-
Huka KoHctuTynil Ykpainu.

BeTynHuM akopioM y HpakTHII 3aCTOCYBaHHS JJOKT-
PYHH MONITUYHOTO TIMTAHHS HA PIBHI KOHCTUTYIIIHOT FOpHC-
JUKIT cTaja IOpUIUYHa mo3uiis, chopmyiaboBaHa KCY
e B 1998 p. KCY Haronocus, Mo «...no30asnenus cnucKie
Kanouoamie y Oenymamu 6i0 NOMMUYHUX napmill, 6ubo-
puux 610Kie napmiil, Wo OMpUMAIU MeHUl sIK YOmupu 6io-
COmKU 20110Ci8 8UOOPYIB, NPasa HA y4acmy y po3nooili de-
NYMamcbkux MaHOamie, € NUMAHHAM NOTIMUYHOT 00Yilb-
Hocmi, i 6oHO Mae supiutysamucs Bepxoenorw Padow V-
painuy. Came 1 FOpPUIITYHA TIO3HIIIS 3aII0YaTKyBajia epy 3ac-
TOCYBaHHS IOKTPHMHM MOJITUYHOTO NHTaHHS, abo, SK
BuciaoBuBCs KCY, MUTaHHSA «IMOMITHYHOT AOLUTBHOCTD [7].
Ha gymxy KCV, BupimeHHs MONITHYHUX MTUTaHb CyTIepe-
YUTh HOT0 NPU3HAYEHHIO, KOCKiNbKU 6Y0b-AKA NONIMUYHA

33



ISSN 2786-5517 (Online), ISSN 2409-1944 (Print). Economics. Finances. Law. 2022. No 12/1

OIANbHICMb € HECYMICHOW 3 OisIbHICMIO AK cy00i8 Cy0is
3a2anbHOI topucouxyii, mak i cyodie Koncmumyyiiino2o
Cyoy Vkpainuy» [8]. 3romom opraH KOHCTUTYLIHHOI IOpHC-
UKl 3HOBY HiATBEPIUB CBOIO TOTOBHICTH CaMOYCYHY-
THUCS BiI BTpY4aHHS Y HOJITUIHUN TPOIIEC, OCKITIBKH Bil-
noBigHo 10 ropunuuHoi no3uuii KCY no #oro nosHoBa-
JKCHb HE HAJICKUTh OIIHIOBAHHS aJICKBAaTHOCTI PillleHb Map-
JIAMEHTAPIB CYCHIJIBHO-TIONITUYHAM peajisiM, a BTpyYaHHs
y TOJIITUYHI Ta BHYTPIIIHbO-OpraHi3alliiHi UTaHHS JisUTb-
HOCTI ITapJIaMeHTy € HETIPUITyCTUMUM [9].

TToHSTTS «IOIITHYHA JOLUIBHICTE» Ma€ OLIHOYHHM Xa-
paktep Ta motpedye MOAATKOBOI KOHKPETH3AIlii Ta 00IpyH-
TyBaHH:. L{ikaBo, o ¥ noremnep, He 3BayKalOYH Ha Te, [0
KCYVY He pa3 3acTocoByBaB NMOIIOHY IOPUANIHY TTO3UIIIIO
i B IHIIMX CIIpaBax, HEMAa€ YITKUX KPUTEPIiB, sIKi O Bia-
MEKOBYBaJIM NMUTAHHS IOJIITHYHOTO XapakTepy Bif mpa-
BoBuX. OOOB’ 130K BU3HAYHTH, J€ 3aKIHIYETHCS MPaBO Ta
NOYHMHAETHCS TMOJITHKA, € ICTHHHUM Ta MEpUIOYEProBUM
npusHadeHHs M KCVY. AnojiTH4HICTh OpraHy KOHCTHUTY-
IIHOT FIOPUCAMKIIT € Oe3MmocepeHBOI0 TIEPETyMOBOO Ha-
JISKHOTO BUKOHAHHSI OCTaHHIM CBOiX ITOBHOB&)KECHb. AJIKe
npuxmwibHicTe KCY Till M iHmIH CTOPOHI y MHONITHY-
HOMY TIPOTHCTOSHHI HIiBEIIOE€ HOTO POJb K OE3CTOPOH-
HBOTO Ta HE3AIICKHOTO apOiTpa, MOKIUKAHHSAM SKOTO €
3axuct Koncrurymii Ykpainu Ta 3a0e3ledeHHS BEpXO-
BEHCTBa NpaBa. JIOKTpUHA MOJIITUYHOIO [TUTAHHS 33 CBOEIO
MPaBOBOIO MPUPOOIO € TIO3UTHBHUM HAIOAHHSIM 1 TIHACHO
MoKJMKaHa 3abe3neuntr anomiTnaauid cratyc KCY. Omnak
BIJIMOBA BiJl PO3MJISAYy THX YH IHIIUX MUTaHb 3 MOTUBIB iX
HAJIC)KHOCTI JI0 MOJITHYHUX MOXE OJHOYACHO PO3TJIsiia-
THCS 1 SIK CBOEPIJHUHN «IAKMYCOBHH TaIliperp» 3aiex-
HOCTI Oprany KOHCTHTYLIHHOT FOpUCIUKIIi Bix Ti€l 4u iH-
moi nositHyHoi cuin. Amxe camoycyHnennss KCY Bin iH-
TeprpeTanii TOro 4y iHIIOro MUTaHHS Kpizk npr3My KoHc-
TUTYIT MOX€E BiKPHUTH IIISIX AT peaizallii 3aayMiB Ti€i
YH HIIOI MOJITHYHOI CHIH, 30KpeMa i TaKuX, IO He Bij-
moBiatoTh OCHOBHOMY 3aKOHY JIep)KaBH. 3 aHANI3Y TpaK-
tuku KCY BOaugaeThcs, 0 BiH 3aCTOCOBYE TOKTPUHY IO-
JIITHYHOTO MUTAHHS JOCHTh O0CPEKHO 1 HE 3aBXKIU TaKe
3aCTOCYBaHHS € aOCOJIOTHO OYEBUIHUM. SICKpaBHM HPHK-
JIaJIOM HaBEAEHOrO BHUILE TBEPKEHHSI MOke OyTH YxBana
Ne26-y/2010 Big 20 kBiTHs 2010 p. [l Toro mio6 Hagatu
OLIIHKY JaHii YXBaii, ciiJl 3BEPHYTUCS IO TIIyMayeHHS
CIIB «TeKCcT» 1 «3MicT». [lig «TeKcTOM» CIiji po3yMiTH
BiITBOPEHMH MTHUCEMOBO a00 B IPYyKOBAaHOMY BHIJISIII JO-
KyMEHT, TOOTO Tamip i3 HAMMCAaHNMH 94 HaJIpYKOBaHUMU
Ha HBOMY aBTOPCHKHMH CJIOBaMH, TOII 5K TIiJ] «3MiCTOM)
CIiJl PO3YMITH, 30KpeMa, CYTHICTb, METY, IMpHU3HAUYCHHSI
yoro-HeOy s [10]. Skmo qocmianTi TEKCT TaHoi Y XBaH,
SK CYKYIHICTh CJiB, TO BiMOBa Yy BIIKPHUTTI MHpOBa-
JDKeHHsI He OyJia Oe3rnocepejHb0 apryMeHTOBaHa [I0CHIIa-
HHSIM Ha JIOKTPUHY MOJITHYHOro nuTaHHs. OJHaK, SIKIIO
NpOaHai3yBaTH i 3MICT y CBITJI OOCTaBHH, SIKI Mak
MICIIC Ha MOMEHT ii MMOCTAHOBJICHHS, TO apPryMEHT, MOK-
JIaJICHUH B OCHOBY BIJIMOBH Yy BIJKPHUTTI ITPOBaJDKEHHS,
(hakTIIHO CBiMUUTH po camooOMesxenHst KCY. Amke opran
KOHCTUTYLIHHOI IOPUCIMKLIT 3a3Ha4YMB, 10 HaJIaHHS KOH-
CyJIbTaliil 4M PO3'ICHEHh CTOCOBHO 3aCTOCYBaHHS IIPABO-
BUX HOPM 0 KOHKPETHOIO BHIAJKy, IOIIYK Ta aHali3
TaKHX HOPM 3 METOI0 iX 3aCTOCYBaHHS B KOHKPETHOMY
BUMAJIKY € ITPABO3aCTOCOBHOIO JIISUILHICTIO 1 HE HAJIGKUTh
1o mosHoBaxkeHb KCVY [11]. ITizcTaBoro mjisi TAKOTO BHC-
HOBKY CTaJI0 KOHCTHTYIIIIHE TTOJIAHHS CTOCOBHO OQiIIIHOTO
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TrymadeHHs cr. 17 Konerurynii Yipainu, mo mepegbadae
abcooTHY 3a00pOHY Ha PO3TAIlyBaHHS iHO3EMHHUX Bild-
CBKOBHX 0a3, y CHCTEMHOMY 3B’S3Ky 3 MOJIOKSHHSIMH 1. 14
po3n. XV «llepexiaHi MOJOKESHHD», IO A€ 3MOTY pO3Ta-
IIyBaHHS BXKE HAsBHHUX, OJHAK THMYAacOBO Ta HA yMOBaX
OpPEHIH B IMOPSJIKY, BU3HAUEHOMY MIKHAPOAHUMH JIOTO-
Bopamu YKpaiHu, parudikoBanumu BepxosHoro Panoro
VYkpainu. ['0JI0BHOIO MeTO0 OyJi0 3’SCYBaHHS MOXKIABOCTI
MOZIOBKEHHSI CTPOKY TOAI0HOT opeHau y daci. Bognouac
tomiHii IIpesunent Ykpainu npsMo 3asBUB PO Hamip
3aCTOCYBaHHSI BHIICHABE/ICHUX II0JIOKEHb B MaiOyTHHOMY
SK apryMEHT Ha KOPHCTh HEOOXITHOCTI iX odiliitHOTO TITy-
MaueHHs, 10 Majo O CTaTH JOAATKOBHM CHTHAJIOM IS
BIIKPUTTS] KOHCTHTYLIHHOTO TPOBAKCHHS, a HE MiAcTa-
Bor0 st BinmMoBr. KCY BUXOQuTE 3 TOrO, 110 OMIrliitHIM
TI[YMaueHHSIM BBAXKA€THCS IISUIbHICTH KOMIIETEHTHOTO Op-
TaHy Aep>KaBHOI BIIAAM MIOJ0 3’SCYBaHHS 1 PO3’SICHEHHS
BOJII 3aKOHO/ABIIS, MaTepiali3oBaHol B HOPMI IpaBa, TOAI
SIK TPAaBO3aCTOCOBHA AISUIBHICTH MOJIATA€ B 1HIUBIAyai-
3alii IpaBOBUX HOPM CTOCOBHO KOHKPETHHX CyO’€KTIB i
KOHKPETHUX BHIIAJIKiB, TOOTO B yCTAaHOBJICHHI (DaKTHY-
HHUX 00CTaBHH CIIpaBH Ta Mig0O0pPi MPaBOBUX HOPM, SIKi Bill-
oBimatoTh M obctaBuHaM [12]. B YxBami No26-y/2010
Bix 20 xBiTHA 2010 p. KCY akuenTyBaB came Ha TOMY,
110 MPaBO3aCTOCOBHA MiSUTHHICTH BUXOAUTH 32 MEXi HOro
KOMIIETEHIII1, OTHAK HATOMICTh MaB OM PO3’SICHUTH BOJIIO
KOHCTHTYIII€JaBIIsl, MarepianizoBany y cr. 17 Koncrurymii
Ta Oe3mocepeIHbO TI0B SI3aHy 3 TAKUMU 3aCaaMK KOHCTH-
TYLIHHOTO J1ajy, SIK TapaHTyBaHHS HalliOHAIBHOT O€3MeKH
YkpaiHu, 3aXKCT 1 CyBepeHITeTY 1 TepUTOPIaIbHOI LLTICHOCTI.
®DakTHYHO METOK IMOCTAHOBICHHS YxBanu Ne26-y/2010
Bix 20 kBitHs 2010 p. 6yno camoycynennst KCVY Bix pos-
B’sI3aHHS Ba)KJIMBOTO KOHCTHUTYLIHHOTO NHTaHHS 3 HpH-
XOBaHUM 3aCTOCYBAaHHSIM JIOKTPUHU IMHUTAHHS «IOJITHYHOT
nouireHOCT». Tak, hakTiyHO BinOymacs migMiHa MOHSTH,
110, TIO CYTi, BUSBIJIACS Y TIepeadi Ha po3Cy[] OpraHiB Jep-
JKaBHOI BJIaJH, 10 KOMIIETEHII SKHX HaJICKUTh IPaBoO-
3aCTOCOBHA JiSIBHICTH, HE TUILKH ITMTAHHSI CTOCOBHO 3aC-
tTocyBanHst HOpM KouctuTymii, a i ix TiymaueHus. Pe-
synbraroM nacuBHocti KCVY cTaso ykinagaeHHs yroau Mix
B. fnyxoBudem 1 TonimHiM npesuaeHtoM pocii [[. Men-
BEIIEBHM, 1110 TIPOJIOBKIJIA TEPMiH TIepeOyBaHHS POCIHICHKOrO
YopHomopcrkoro ¢uioty B CeBactonomni o 2042 p.

3 npaxtuku Bepxosroro Cyny Crionydyennx LlItaris sik
3aCHOBHMKA Ta JIOKOMOTHBA JOKTPHUHM HOJITUYHOTO IH-
TaHHsA BOAYAETHCS, 10 OCTAHHIN CXMIISIETHCS 10 OOMEXKe-
HHA cepu ii 3acTocyBanHsa. Hanpukinan, y crpasi Zivo-
tofsky v. Clinton' Cyn HaroJxocuB Ha HEIOUIIBHOCTI 3ac-
TOCYBaHHsI JOKTPUHM IOJITUYHOTO MHUTaHHA (enepab-

! V miit cripaBi MoBa #ine npo akt Konrpecy, sikuii nependauas, Mo Ha
BUMOTY 3asBHUKIB JlepXaBHHI CeKpeTap Ma€ BKa3yBaTH B IAcIOpTax
rpo-maznsH Cnomydenux IllTaTiB, siki HapoIWIHCS B MICTi €pycaium,
I3paine sik micue ii HapomxeHHs. Ha BUMOry 3asBHHKa 3a3HAYUTH B
SIKOCTI MicIIsl HapopKeHHs «Epycanum, [3painby», JlepxaBHuii genapTameHT
BIATIIOBIB BiMOBOIO 3 MOTHBIB HEBIAIOBIIHOCTI Takoi BHMOTH HOro
HOJIITHULY. 3asBHHK 3BEPHYBCS 10 CYy 3 BUMOTOIO 3a0€3[EUNTH Peali3aliio
iioro mpaBa Ta 3000B’s13aTH J{epkaBHOTO CeKpeTaps 3a3HAUUTH «Epy-
canmuM, [3paine» B sikocTi Micus Horo Hapo/pkeHHs. DenepanbHi cyu,
3aCTOCYBABIIHU JOKTPUHY MOJIITUYHOTO MUTAHHS, BUSHAIH CIIPABY TAKOI0,
10 HE MUIAra€e po3riisifly B CyJOBOMY MOPSAKY, 1 YXBaJHIH PilLICHHS
PO 3aKPUTTS CIpaBH. [ '0JIOBHUM MOTHBOM CTaJO Te, IO JIMIIE BUKOHABYA
Braja, — He KoHrpec i He Cyau, — Ma€e IIOBHOBaXKCHHS BU3HAYATH IIOJNITHKY
CHIA crocoBHO cyBepeHiTeTy I3paimto Hax €pycaniMoM i BHpIIIyBaTH,
SIK HafiKpalie 3/if{CHIOBaTH LI0 MOJITHUKY.
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HUMH CyJaMH Ta 3aCTOCYBaB aOCOIIOTHO MPOTHIECKHUI
inTepnperamiiauii minxin. Cyx MOsICHUB, MO METOI0 3a-
SABHUKA OyII0 HE CIIOHYKaHHS CyJOBOi BIaal 10 MiAMIHA
pilIeHHS MOJITHYHMX TITOK BIAaad BIACHUM BH3HAYCH-
HSIM TOTO, sIKO0 Mae Oyt nomituka Criomyyenux IlItaTiB
CTOCOBHO €pycaumy, a 3a0e3neyeHHs T0TPUMaHHs Horo
KOHKPETHOTO paBa, nepeadadenoro akrom Konrpecy. Take
(hopMysIrOBaHHS BUMOTH BHKIIIOYAa€ 3aCTOCYBAHHS JIOKT-
PHHH TOJITHYHOTO NUTAHHS, OCKUIBKH Ma€ TPaBOBUH Xa-
pakTep i BUMarae BiJ CyZOBOi TUIKH BIaJ¥ BH3HAYHUTH, YU
TIPABHJIGHO 3asIBHUK IHTEPIPETYBaB 3aKOH, 1 Y1 OyB 3aKOH
KOoHCTHTYHIHHIM [ 13]. SIKIII0 mpoBecTH mapaiels MiX i€t
no3uttiero Bepxosroro Cyny Croydenux IlIratiB Ta Yx-
Bajioro Ne26-y/2010 Big 20 xBitHa 2010 p., To camoycy-
nennst KCVY BijJ po3riisily KOHCTUTYLIHHOTO HOAaHHS BU-
JA€ThCsl HEJOUUIbHUM. AJDKE MiJCTAaBOO ISl 3BEPHEHHS
JI0 OpraHy KOHCTHUTYLIHHOT I0pucIuKIii Oysio He po3’sc-
HEHHS Ta HaJIaHHS KOHCYJIbTAllii CTOCOBHO IOPSIJIKY 3ac-
TOCYBaHHS OKPEMHUX IMOJIOKeHh KOHCTHTYIII, a BUMOra
JI0 X OQIIIIHOTO TIIyMaueHHs HacaMIiepe/I.

MerToto i€l cTaTTi HE € KOHCTATAIlisl IMOJITHYHOI aH-
raxxoBanocti KCY, omHak aHali3 MPaKTHKUA OCTaHHBOTO
CBIUUTB, IO IIe aX HisK HE €IMHE PIIICHHSI OpraHy KOHC-
TUTYIIIHOI FOPUCAWKIII, B SKOMY TaK YH iHAaKIIe Bij-
YyTHI HOTKU moitu3amii. CiiJy po3yMiTy, 10 OpraHu Jep-
KaBHOI BJIaJM HE HEXTYIOTh MOXIIHMBICTIO BHKOPHCTATH
KCY B sKocTi iHCTpyMeHTa AJisl MOJITHYHOI OOPOTHOM.
Sk cnpaBennuBo 3a3HavaroTh A. Illaifo ta P. Yutm, «pe-
3yJIbTarT (MOJITHYHOI OOPOTHOM B CyJi) pOOUTH MONITHY-
HHUM He IIepeMora TOr'0 UM iHIIOTO HOJITHYHOTO aKTopa, a
Te, B KM CIIOCiO Cy MINIIOB BUCHOBKY, IIIO MIPU3BIB 10
MIeBHOTO pe3ysbTary» [14, c. 316]. Biarak He ciix nepen-
yacHO 3BuHyBauyBaTi KCVY B #oro 3anexHOCTi 4u Mpu-
XHUIBHOCTI JIO Ti€1 YU 1HINOI HOJITHYHOT CHIIH JIUIIIE TOMY,
10 FOPUANYHA TIO3UIIis, TIOKIIaJIeHa OCTaHHIM B OCHOBY TOTO
YH {HIIIOTO PIillIeHHs], CIIPFSUIA YX HaBITh CTANIA BUPIITAIBHAM
(hakTOpOM y IOCSTHEHHI METH Ta 33J0BOJICHHI iHTEpECiB
OJIHI€ET 31 CTOPIH MOJITHYHOIrO HPOTUCTOsHHS. [IpoTe, K
mouinpHO 3a3HadatoTs FO.I. Bapabam ta .A. BoBk, y
npaxtuili Korcrutymiitaoro Cyny Ykpaiau MokHa BHOK-
PEMUTH pillIeHHs, PIBEHb OOIPYHTOBAHOCTI SIKHX, 30KpeMa
y CBITJIi TUX OOCTaBUH, 3a SIKUX BOHHU IPUHMAINCS, HE € Iie-
PEKOHJIMBUM HACTIJIbKH, a0M YHUKHYTH JUCKYCil 3 TOJi-
THUYHOI YNEepeDKEHOCTI OpraHy KOHCTHTYLiHHOI opwuc-
aukuii [14, c. 317]. Tak, nanpuxiaa, Pimenns y cnpasi
CTOCOBHO CTpOKiB IiepeOyBaHHs Ha mocTy [Ipe3nnenrta Y-
paiHu GaKTHIHO MPSMO BIAKPHIIO HUISAX IO TepeOyBaHHS
omHiel # Tiel )k ocobm Ha mocty IlpesnmeHTta YkpaiHu
mpoTsiroM HeBm3HaueHoro crpoky [15]. KCY nHe Bpaxo-
BaHO Te, 10 KOHCTHUTYIIifHa 3a00poHa Ha repeOyBaHHs Ha
nocty [Ipe3ugenra Ykpainu oxHi€i i Tiei ocobu Oinblie
HDK JIBOX CTPOKIB MiApsI TOKJIMKAaHA 3amo0irta y3yp-
nauii BiIaay Ta YTBEPHKEHHIO aHTHUAEMOKPATHYHOIO pe-
KHMMY. 3a CBOEIO TIPaBOBOIO MPUPO/IOI0 Taka 3a00poHa KO-
PECIOH/IyE TAaKOMY €JIEMEHTY BEpXOBEHCTBA IpaBa, SK 3a-
OopoHa CBaBULIS, Ta Ma€ PO3IIIIATUCS SIK OAWH 31 CTPU-
MYBaJIbHUX (DaKTOPIB, IO MOKJIMKaHI HE JIOMyCTHTH TO-
BEpHEHHS JI0 TOTaliTapHOro MHUHYJoro. [lapagokcanbsHo,
ayie opraH, 10 MOKIMKaHWH CTOSATH Ha BapTi KoHcTHTYIT

Cnucok BUKOPUCMAHUX Odicepel

Ykpainu, HiBeNrOBaB i CYTHICTH SIK 3allOO0KHHUKA CBaBi-
JUTIO OPTaHiB JIepKaBHOI BIIAJH Ta «TapaHTa CBOOOM, SKa
nepenye aemokparii» [16, c. 18], mocraBuBLIM 3HAK J0-
piBHIOE Mixk KOHCTUTYIIi€IO Ta 3BUYaHHUM 3aKOHOM. BinTak,
KOJIM Ha MIaJii Tepe3iB OyJIo MOKIJIAJACHO 33JOBOJICHHS MO-
JITUYHUX MOTHBIB ToAilmHboro IIpesnnenrta Ykpainu ta
YTBEpUKEHHs BepXxoBeHcTBa paBa, KCY 3poOuB Kpok Ha
3yCTpIY 3a/JI0BOJICHHIO MOJIITHYHUX MOTHBIB, THM CaMHUM
nozsonuBiy Jleoniny Kyumi 306epertu 3a coboro Biasy.

Tak, epe; HAMU TIOCTAJIO JIBi, 31aBANIOCH OU, AiaMeT-
paJIbHO MPOTHIIEXkKHI cuTyauii. B nepmomy Bunanky KCY
CaMOYCYHYBCS BiJI pO3B’si3aHHs Ba)KIIMBOTO KOHCTUTYIIIH-
Horo muTaHHsA [11], a B iHIIOMY BTPYTHBCS, aje HaJIaB Ie-
peBary MOJITHIHAM MOTHBaM TomimHsoro [Ipesunenta Y-
pairum [15]. OxHak 00’ eaHye 1i pimeHHs Te, 1m0 1 B TiH, 1
B iHIIIK cutyamii mpoctexyerses TsoxiHas KCY mo cripu-
SIHHSL PO3B’SI3aHHIO NMUTAaHP MOJIITHYHOTO XapaKTepy, HiXK
MUTaHb NpaBa. BupimmTy 1aHy AuiaeMy IOKJIMKaHa came
JOKTPUHA MOJIITUYHOTO MUTaHHS. AJDKe BUPOOJICHHS YiT-
KHX MEX 1 KpUTEpiiB 3acTOCyBaHHS JaHOI JOKTPUHH
nacts 3mory KCVY po3mekoByBaTH NMHUTAaHHS HOJNITHKH 1
npaBa Ta THM CaMHUM HE IEPETBOPIOBATHCS HA IHCTpY-
MEHT IS JOCATHEHHS MOJITHYHHUX IUIEH TOTO Y 1HIIIOTO
opraHy Jep»aBHOi BJIaJu.

BUCHOBKH

Pimennst KCY He MaroTh OyTH akTamu MOMITHYHOT BOJI.
Cyx 3aB1y BUpIiIye IMTaHHS [IpaBa, a TOMY MOTHBH II0-
JITUYHOI OLIIBHOCTI HE MOXKYTh CTAHOBHUTH SIPO TaKHX
piteHs. PeanizoBytoun cBoi noBHoBaxkeHHsi, KCY 3nilicHioe
KOHCTHUTYLI{HE MpaBOCYy/isl, 110 Ma€ CIYryBaTH IPHH-
UMY KOHCTUTYIIHHOT 3aKOHHOCTI, 8 HE TMOJITUYHUAM iH-
tepecam [17]. Tak, Hanpuknan, Yxsana Ne26-y/2010 Binx
20 xBitHs 2010 p. HamTOBXye HAa OYMKY, IIO BiIMOBa
KCY y BinkpuTTi IpoBaKEHHs Maja MOJiTHYHE 3a0apB-
JIEHHS 3 OIJISILYy Ha Te, IO ii pe3yJbTaTOM CTajo NPOIOB-
JKEHHsI TepMiHY TiepeOyBaHHs POCichkoro YOpHOMOPCHKOTO
oty B CeBacromoni go 2042 p. Bcyneped npsMiii KOHC-
TUTYLIHHIA 3a00pOHI 3 TPUBOAY PO3TAIIYBaHHS 1HO3EM-
HUX BificbKOBuX 0a3 Ha Tepuropii Ykpainu. JlokTpuHa
MOJITUYHOTO nuTaHHs Mae 3actocoByBatucs KCV, oqnak
BOHA HE MOXXE MaTu HEOOMEeXEeHHMH Xxapakrtep, IO, IO
CyTi, HiBeMOBaIO O ii MO3uTHBHUN e(eKT Ta MEePETBO-
pUIIO HA IIIe OJHY TEepeayMOBY JUIs 3JI0BXHBaHb. Bincyr-
HICTb YITKHUX KPUTEPIiB, sIKi O JO3BOJISUIM BHOKPEMUTH TIH-
TaHHS TOJIITHYHOTO XapaKTepy BijJ IPaBOBUX, 3yMOBIIOE
MIEBHY IPAaBOBY HEBU3HAYCHICTH Ta HEMepenOauyBaHICTb.
KCYVY, Tak 4m iHakImie, IeBHOIO MipO0 3B’sI3aHUN CBOIMHU
IOPUINYHUMHI TIO3HIIAMH, fKi, SK 3a3Ha4aB OCTaHHIH,
nepeOyBalo4n y HOpPMaTUBHII €IHOCTI 3 BUTIyMa4eHHMH
B pillleHHsX nonoxkeHHsMu Koneruryii Ykpainu, cTaioTh
0e3rnocepeiHIiM PeryJisiTopoM CycriibHUX BigHOCHH [18],
a TOMY MOXYTb Hi}lﬂaBaTI/ICSI 3MiHaM BUKJIFOYHO Y BUHAT-
KOBHMX BHNagKax. Tox OOIPpYHTYBaHHS 1 KOHKpETH3aLlis
YMOB Ta MEXK 3aCTOCYBAHHS JOKTPUHHU HOﬂiTl/l‘lHOFO ITHh-
TaHHs MaloTh OyTH 3xiiicHeHi camum KCVY, mo Bumaerses
a0COJIIOTHO JOIIBHUM Ta HEOOXITHUM KPOKOM ISl TO-
JIaTbIIOro 3a0e3IeYeHHs] BEPXOBEHCTBA TIPaBa Ta 3aXHUCTY
Koncrurynii Ykpainu i miHHOCTEH BTIIEHHX B Hill.

1. Caunr M.B. KoHcTutywist i mojiTHKa: BUKIMKN Cy4acHIH KOHCTHTYLIHHIA nemokparii. [Ipobaemu 3axonnocmi. 2019. Bum.
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THE POLITICAL QUESTION DOCTRINE IN THE PRACTICE OF THE CONSTITUTIONAL COURT OF
UKRAINE: EXPEDIENT "SELF-RESTRAINT" OR A SPRINGBOARD FOR MALPRACTICE

Introduction. The paper studies the problem of the distinction between the following categories: "politics" and "law". Appeal to
the political question doctrine and its introduction into national practice is an important achievement of the Constitutional Court of
Ukraine, but the definition of its scope and limits is still an open question.

Purpose. This paper is intended to shed some light on certain problem aspects associated with the scope of the political question
doctrine and politicization of the Constitutional Court of Ukraine, notably by analysing the relevant legal positions of the
Constitutional Court of Ukraine, taking into account the political results, which took place in connection therewith.

Results. The line between legal and political issues is quite thin. Taking into consideration the foregoing and that the final
decision on whether the respective issue is political shall be taken by the Constitutional Court of Ukraine at its absolute discretion,
the definition of the scope and limits of the political question doctrine becomes more and more important. The analysis of the
decisions outlined herein and their outcomes shows that certain legal issues have been ignored by the Constitutional Court of
Ukraine in favour of the political goals pursued by public authorities. In some cases, a lack of action has been a precondition for the
satisfying of political interests, and in other cases the “convenient” legal positions.

Conclusion. Decisions of the Constitutional Court of Ukraine shall not be acts of political will. The mission of courts is to
resolve issues of law, therefore, the motives of political expediency cannot be at the core thereof. The Constitutional Court of
Ukraine is not a tool for perusing political goals. The political question doctrine shall not be used as a springboard for malpractice,
as its idea is that courts shall either refuse the hearing of political questions or perform their function when the issue of law takes
place. The lack of clear criteria that would allow to distinguish political issues from legal ones causes certain legal uncertainty and
unpredictability. It is obvious that the Constitutional Court of Ukraine should not take over functions that are not inherent hereto and
turn into an expression of political will.
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